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L EXECUTIVE SUMMARY AND THEORY OF THE CASE

1. Realcomp is an organization of real estate brokers who do business in Southeastern
Michigan. It is owned by several local boards and associations of Realtors. Brokers who
are Realcomp members compete with one another to obtain business from consumers
seeking to purchase residential real estate brokerage services in Southeastern Michigan.
(CCPF 99 248-277, 285-298).!

Response to CCPF No. 1:

Realcomp incorporates its responses to the referenced paragraphs, and notes specifically
that Realcomp members also cooperate with each other, as is the nature of the two-sided
platform. (CX 133-036, 954).

2. Realcomp operates the largest Multiple Listing Service (“MLS”) in Michigan, for the
benefit of nearly 14,500 members. The Realcomp MLS offers two key services: first, it
allows brokers representing sellers to list homes for sale on a central database, which can
be searched by all members representing potential buyers; and second, it transmits listing
information from the central database to public websites, thereby exposing these property
listings to millions of potential home buyers searching the Internet for homes to purchase.
(CCPF 99 227-247, 278-284, 299-316).

Response to CCPF No. 2:
Realcomp incorporates its responses to the referenced paragraphs, and notes specifically
that Realcomp's membership has decreased to 13,800. (RPF q 82; Kage, Tr. 1026) 2

3. These two services have significant influence on the ability of brokers to compete for the
business of home sellers seeking to list their properties on the MLS and find buyers for
those homes. Exposure of listings to all cooperating brokers in the Realcomp MLS is
critical to doing business as a listing broker in Southeastern Michigan. In addition, the
feed of listing information that Realcomp sends to the Approved Websites, including
MoveInMichigan.com, ClickOnDetroit.com, Realtor.com, and Realcomp IDX member
websites, is important for brokers to compete effectively. Participation in these services
enables brokers to sell their client’s homes more effectively, and to compete for new
listings with potential clients in the market for brokerage services. (CCPF 9 368-412,
453-676).

'Complaint Counsel’s Proposed Findings of Fact are cited by paragraph, as follows:
(CCPF 9 __ - ). These Responses are sometimes referenced in the same format, as "RCCPE."

’Respondent's Proposed Findings of Fact are cited by paragraph, as follows: (RPF ] -
_ )



Response to CCPF No. 3:

Realcomp incorporates its responses to the referenced paragraphs, and notes specifically
that MiRealSource is an MLS that competes with Realcomp in serving Southeastern
Michigan (RPF {{40-51, 59-60). Real estate brokers can compete in Southeastern
Michigan by belonging to MiRealSource and not Realcomp (RPF 961). Brokers can
access Realtor.com without the feed and compete effectively, since Realtor.com reaches
90% of all buyers when combined with the Realcomp MLS. (RX 109; Mincy, Tr. 450;
RPF 9 101-112). Sellers and their listing agents can effectively market properties to the
public in the Realcomp Service Area under EA and other limited services contracts
without access to the Approved Websites (RPF §122).

The form of competition offered by brokers seeking to sell their services to home sellers
is reflected in the listing agreement used by the broker. This contract spells out the
services to be performed, the compensation the broker may receive, the offer of
compensation to cooperating brokers, and the conditions under which any compensation
is due. Traditional full-service brokers use Exclusive Right to Sell (“ERTS”) listing
agreements, while limited service brokers use Exclusive Agency (“EA” or “non-ERTS”)
listings. (CCPF qq 175-187, 328-329, 341).

Response to CCPF No. 4:

Realcomp incorporates its responses to the referenced paragraphs, and notes specifically
that particularly under Realcomp's elimination of the Minimum Service Definition, it is
not accurate to equate limited service brokers with EA listings and full service brokers
with ERTS listings. (CX 626; Kage, Tr. 1046-1048; RPF q133).

Exclusive Right to Sell and Exclusive Agency listings share certain important elements.
Chiefly, both listing types involve the services of a listing broker, and both require an
offer of compensation to cooperating brokers. That offer of compensation is paid to the
broker who brings the buyer to the transaction, and Realcomp has rules in place to ensure
this gets done. (CCPF 99 317-326, 350-367, 1153-1155).

Response to CCPF No. 5:
Realcomp incorporates its responses to the referenced paragraphs, but has no specific
response.

Exclusive Right to Sell and Exclusive Agency listings differ in other ways, however, that
are important to competition. Under an Exclusive Right to Sell contract, the home seller
must pay the offer of compensation regardless of whether a cooperating broker was
involved in transaction or provided any services to the buyer. In addition, the home seller
agrees that the listing broker will provide the full range of services in connection with the
sale of the home (a “full service” package). As a matter of policy, Realcomp requires that
all Exclusive Right to Sell listings involve certain listing services. (CCPF 9 176-182,
327-340, 1140-1148).



Response to CCPF No. 6:
Realcomp incorporates its responses to the referenced paragraphs, and notes specifically

that Realcomp has changed its Minimum Service Definition so that full services are no
longer required with an ERTS listing. (CX 626; Kage, Tr. 1046-1048; RPF q133).

On the other hand, Exclusive Agency listings “unbundle” both the level of services and
the offer of compensation. Under an Exclusive Agency contract, the home seller retains
the right to sell their home on their own without further assistance from the listing broker.
If the seller finds the buyer through their own efforts, and concludes the transaction, no
additional compensation is due to the listing broker. In addition, the absence of services
and involvement by any cooperating broker in the sale means that the home seller does
not need to pay the offer of compensation specified in the contract. As a result, Exclusive
Agency listings provide opportunities for home sellers to save substantially on brokerage
fees if they are willing to “self supply” some or most of the services in connection with
the sale of their homes that would otherwise be provided by brokers. (CCPF 9 183-187,
191-193, 199-203, 341-349, 1149-1152).

Response to CCPF No. 7:
Realcomp incorporates its responses to the referenced paragraphs, and notes specifically

that in light of Realcomp's elimination of the Minimum Services Definition, it is not
accurate to equate ERTS listings with full service. (CX 626; Kage, Tr. 1046-48; RPF
9133). Brokers who offer EA listings also offer flat fee ERTS listings for nominally more
than the Exclusive Agency Listing. (Kermath, Tr. 729; RX 1; RPF q114).

Competition between full service and limited service brokers is increasing nationwide.
Limited service brokers have put pricing pressure on full service brokers to justify the
traditional six percent commission rate. Limited service brokers also allow customers to
select and pay for only those brokerage services they want and use. This “fee for service”
or “menu-driven” approach is an important innovation in brokerage services, and it
impacts the form and intensity of competition in the marketplace. (CCPF 41 194-198,
213-226).

Response to CCPF No. 8:
Realcomp incorporates its responses to the referenced paragraphs, and notes specifically

that Exclusive Agency Listings are not increasing nationwide. (Murray, Tr. 166-67; RPF
19169-170). Competition referred to as "menu-driven" is not accurate under Realcomp's
elimination of its Minimum Service Definition. Exclusive Agency Listings have been
around "forever" (CX 36 (Kage, IHT at 31); RPF 7162). (CX 626; Kage, Tr. 1046-48;
RPF €133). Limited service brokers are not a significant factor in Southeastern Michigan.
(Sweeney, Tr. 1326; RPF ] 168-174).

In reaction to the entry of limited service brokers, full service brokers in Realcomp who
were represented on the organization’s Board of Governors decided to take collective

3



10.

11.

action. They agreed to exercise Realcomp’s market power by imposing rules to restrict
MLS services for Exclusive Agency listings, while maintaining these services for
Exclusive Right to Sell listings. In particular, the Board of Governors adopted the
“Website Policy” in October 2001, and then adopted the “Search Function Policy” in
August 2003. The Board also implemented and enforced further rule changes needed to
ensure that the policies would have the desired effect on competition from limited service
brokers. (CCPF 9 765-838).

Response to CCPF No. 9:
Realcomp incorporates its responses to the referenced paragraphs, and notes specifically

that the Website and Search Function Policies were created to address concerns about
sellers selling their own homes to avoid paying commissions to brokers, and to improve
efficiency. (RPF {137-159). Realcomp has changed its Rules to repeal the Search
Function Policy and eliminate its Minimum Service Definition, so full services are no
longer required with an ERTS listing. (CX 626; Kage, Tr. 1046-1048; RPF {133-135).

The Website Policy and the Search Function Policy have reduced competition from
limited service brokers in Southeastern Michigan. The policies have reduced exposure of
Exclusive Agency listings to potential home buyers and the cooperating brokers who
represent them. They have directly and significantly affected the ability of limited service
brokers to compete for the business of home sellers. Moreover, Realcomp’s policies have
eliminated entirely a product that consumers want to be available in the marketplace: an
Exclusive Agency listing with full exposure. (CCPF q 861-940, 1157-1173).

Response to CCPF No. 10:

Realcomp incorporates its responses to the referenced paragraphs, and notes specifically
that the Website and Search Function Policies have not had any significant effect on
competition or exposure. (RPF q 148, 159, 161). See also the Response to CCPF No. 3.
Allegations about the Search Function Policy are moot in light of Realcomp's repeal of
that Policy (RPF q]133-135), and even prior to the repeal, the Policy was not a significant
impediment to brokers acquiring information on Realcomp Online® about limited service
contracts (RPF q136).

The loss of competition resulting from Realcomp’s restrictions is substantiated by the
testimony of limited service brokers and confirmed by the economic analyses of MLS
listing data. The limited service brokers described how the Website Policy and the
Search Function Policy caused some firms to exit the Southeastern Michigan market or
decide against entering it, and impeded the ability of the remaining firms to compete for
business there. More broadly, the empirical evidence across the entire competitive
landscape demonstrates that Realcomp’s restrictions reduced the overall use of Exclusive
Agency listings and the discount brokerage services offered in conjunction with them.
(CCPF 91 941-1122).



12.

13.

14.

15.

Response to CCPF No. 11:
Realcomp incorporates its responses to the referenced paragraphs, and notes specifically

that brokers offering Exclusive Agency Listings testified that their businesses are thriving
in Southeastern Michigan despite the alleged "restrictions.” (RPF 9 163-165). No agents
offering EA Listings suggested that they left Michigan because of Realcomp's Policies,
except Yourlgloo.com, which left Michigan for more reasons than Realcomp's Policies,
and it has not fully abandoned Michigan as it continues to do a substantial referral
business (RPF 9166). Complaint Counsel's expert's economic analyses are flawed (RFP
19196-248).

The Website Policy and the Search Function Policy are the products of a combination or
conspiracy of competing brokers that unreasonably restrains trade. (CCPF 9 855-856).

Response to CCPF No. 12:
Realcomp incorporates its responses to the referenced paragraphs, and notes specifically

that the term "conspiracy” is inflammtory and inaccurate. See Viazis v American
Association of Orthodontists, 314 F.2d 758, 765 (5™ Cir. 2002) (recognizing that a trade
association, by its nature, is not a "walking conspiracy"). Realcomp acknowledges that it
is a combination of its members with respect to the Website and Search Function
Policies. Those policies impose no unreasonable restraint of trade. See generally, the
Response to CCPF {10.

Realcomp has agreed to rescind the Search Function Policy, but it refuses to remove the
Website Policy. (CCPF 4 859-860).

Response to CCPF No. 13:
Realcomp incorporates its responses to the referenced paragraphs, but has no specific

response.

Realcomp possesses market power in the market for the supply of multiple listing
services to real estate brokers in Southeastern Michigan. These services are a necessary
input in the provision of residential real estate brokerage services in that area.
Realcomp’s market power gives it the ability to restrain competition among its members,
competing real estate brokers. (CCPF ¥ 677-764).

Response to CCPF No. 14:
Realcomp incorporates its responses to the referenced paragraphs, and notes specifically

that Complaint Counsel's expert did not credibly prove a relevant market and therefore
did not establish that Realcomp has market power in a relevant market.

Realcomp’s actions have caused harm to competition and consumers. The Policies
reduce competition between brokers, eliminate a competing product in the market for
residential real estate brokerage services, and artificially limit consumer choice. (CCPF
49 1174-1243). They also lack any procompetitive justification. (CCPF 9 1244-1285).
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Response to CCPF No. 15:

Realcomp incorporates its responses to the referenced paragraphs, and notes specifically
that Respondent's Policies have not had any significant effect on competition (see
generally, Response to CCPF 9 10-11), and have had a net benefit to consumers. (RPF
19 175-178). A Cost Benefit Analysis demonstrates that Respondent's Policies end up
benefitting consumers as they result in a gain for sellers that substantially off-sets any
higher brokerage fees that are paid. (Eisenstadt, Tr. 1454-1457; RPF § 175). Further, the
Policies have had pro-competitive benefits. (RPF 9 183-192). Specifically,
Respondent's policies enhanced efficiency by increasing selling agents' incentives to show
properties listed under Exclusive Agency contracts. (CX 133-031-043, § VIII; RPF q
183).

WITNESSES

A. Trial Witnesses

Stephen Murray

16.

17.

18.

19.

Stephen Murray was qualified without objection as an expert in the residential real estate
brokerage industry, including trends in the real estate industry, based on his experience in
the residential brokerage industry. (Murray, Tr. 140).

Response to CCPF No. 16:
Respondent has no specific response.

Mr. Murray has worked in the real estate industry for 30 years, and since 1987, has been
the President and CEO of REAL Trends and Murray Consulting, which provides
research, trends analysis and consulting services to clients in the residential brokerage
industry. (Murray, Tr. 121-123).

Response to CCPF No. 17:
Respondent has no specific response.

Mr. Murray has represented over 1,700 different clients, including Realtor Associations,
MLSs and brokerage firms. (Murray, Tr. 124; RX 154-A-001).

Response to CCPF No. 18:
Respondent has no specific response.

For example, Mr. Murray has been a consultant for 32 assignments related to MLSs,
including studying MLS policies and “how they can affect the workings of the market.”
(RX 154-A-001-002).



20.

21.

22.

23.

24.

25.

Response to CCPF No. 19:
Respondent has no specific response.

Mr. Murray has worked with “traditional,” full service brokerages as well as brokerages
offering flat-fee or limited services. (Murray, Tr. 127-128; RX 154-A-002).

Response to CCPF No. 20:
Respondent has no specific response.

Mr. Murray’s work for brokerage firms, including those in Southeastern Michigan, have
required him to learn about their marketplace, their strengths and weaknesses, their
competition, how their “agents provide services, what services [] they provide, [and if
they are] effective at marketing, education and technology, training. . . .” (Murray, Tr.
127-129; RX 154-A-002).

Response to CCPF No. 21:
Respondent has no specific response.

Mr. Murray provides strategic planning advice for brokerage firms, as well as a
“considerable amount” of advice regarding Internet marketing, including “effective
Internet marketing policies, lead generation, lead capture, [and] which are the right
Websites to be on. . . .” (Murray, Tr. 128-129).

Response to CCPF No. 22:
Respondent has no specific response.

Mr. Murray must understand the competitive conditions in which brokerage firms operate
and what it takes for a broker to compete successfully in order to provide his consulting
services to brokerage firms. (Murray, Tr. 137).

Response to CCPF No. 23:
Respondent has no specific response.

Mr. Murray, while not a real estate agent or broker, has worked with numerous brokerage
firms located in Southeastern Michigan, as recently as 2006. (Murray, Tr. 129-130; RX
154-A-003).

Response to CCPF No. 24:
Respondent has no specific response.

Mr. Murray also hosts and actively participates in several conferences each year that
relate to understanding housing consumers, best practices in real estate, and trends and
strategies in the real estate industry. (Murray, Tr. 130-133).



Response to CCPF No. 25:
Respondent has no specific response.

26.  Mr. Murray publishes monthly newsletters that report on trends in the real estate industry,
as well as the REAL Trends 500, which analyzes the top 500 brokerage firms’ operational
and productivity data and creates broker benchmarks and Broker Performance Reports.
There are several brokerage firms from Southeastern Michigan in the REAL Trends 500.
(Murray, Tr. 133-134).

Response to CCPF No. 26:
Respondent has no specific response.

27.  Mr. Murray also has created three separate research reports since 2002 that are relevant to
the issues in this case, including Room for Improvement, the Alternative Model study,
and the Consumer Tsunami. (Murray, Tr. 134-135; RX 154-A-003-004; CX 534; CX
535, in camera; CX 536, in camera).

Response to CCPF No. 27:
Respondent has no specific response.

28.  In creating his research reports, Mr. Murray used focus groups of housing consumers and
real estate professionals as well as consumer surveys implemented by Harris Interactive,
one of the world’s largest and most respected marketing research firms. (Murray, Tr.
136-137). Brokerage firms pay $35,000-$50,000 for copies of each research report.
(Murray, Tr. 137).

Response to CCPF No. 28:
Respondent has no specific response.

29.  Mr. Murray also has been retained as an expert in the real estate industry by the National
Association of Realtors and the Canadian Bureau of Competition for issues related to
MLS and Internet policies. (Murray, Tr. 139-140).

Response to CCPF No. 29:
Respondent has no specific response.
Craig Mincy
30.  Craig Mincy is a real estate broker in Southeastern Michigan. (Mincy, Tr. 308). His

company is MichiganListing.com, which is located in Livingston county. (Mincy, Tr.
308).

Response to CCPF No. 30:
Respondent has no specific response.



31.

32.

33.

34.

35.

36.

Mr. Mincy has been working as a real estate agent or broker in residential real estate since
1995. (Mincy, Tr. 310, 313).

Response to CCPF No. 31:
Mr. Mincy has been working as a real estate agent since 1995. (Mincy, Tr. 310, 313). He
became a real estate broker in 1998. (Mincy, Tr. 315).

Mr. Mincy started his real estate career at Help-U-Sell Real Estate, which focused on
serving Livingston and Western Oakland counties. (Mincy, Tr. 310, 313). He remained at
Help-U-Sell from 1995 to 1998. (Mincy, Tr. 310, 314). When he was at Help-U-Sell, Mr.
Mincy was a member of Realcomp, and neither he nor his office was a member of any
other MLS. (Mincy, Tr. 313).

Response to CCPF No. 32:
Respondent has no specific response.

Mr. Mincy is a member of the National Association of Realtors (NAR), which means that
he is a “Realtor.” (Mincy, Tr. 314). He is not aware of any brokers or agents in his area
who are not Realtors. (Mincy, Tr. 314).

Response to CCPF No. 33:
Respondent has no specific response.

From 1998 to 2001, Mr. Mincy was the broker and co-owner of a Realty Executives
franchise. (Mincy, Tr. 315, 318). He had 7 to 12 agents working for the brokerage at any
given time. (Mincy, Tr. 315). Mr. Mincy’s Realty Executives brokerage focused on
residential properties in Livingston and Western Oakland counties. (Mincy, Tr. 315).

Response to CCPF No. 34:
Respondent has no specific response.

In 2001, Mr. Mincy and a partner purchased a RE/MAX franchise. (Mincy, Tr. 318-319).
His RE/MAX brokerage had from 6 to 12 agents at any given time, and it specialized in
residential properties in Livingston and Western Oakland counties. (Mincy, Tr. 319-320).
Mr. Mincy’s RE/MAX franchise was a member of Realcomp and no other MLS. (Mincy,
Tr. 320).

Response to CCPF No. 35:
Respondent has no specific response.

Mr. Mincy’s current real estate brokerage, MichiganListing.com, differs from the full-
service brokerage business model by offering Exclusive Agency Limited Service listings,
which offers “unbundled services.” (Mincy, Tr. 322). This type of listing “gives the seller



58.

59.

60.

61.

Response to CCPF No. 57:
Respondent has no specific response.

Among the research grants Dr. Williams has received, he received a joint grant from the
American Statistical Association and the National Science Foundation for which he used
some of the types of analysis he conducted in this case. (D. Williams, Tr. 1090).

Response to CCPF No. 58:
Respondent has no specific response.

Dr. Williams served as the vice chair of the Economics Committee of the American Bar
Association Antitrust Section. (D. Williams, Tr. 1090). He was also a member of a joint
task force that provided the Antitrust Section’s response to the FTC and DOJ Antitrust
Guidelines for Collaborations Among Competitors. (D. Williams, Tr. 1091).

Response to CCPF No. 59:
Respondent has no specific response.

Dr. Williams now serves as a director at the Law and Economics Consulting Group, where
90 percent of his work involves antitrust issues. (D. Williams, Tr. 1091).

Response to CCPF No. 60:
Respondent has no specific response.

Dr. Williams has testified in about a half dozen antitrust trials. (D. Williams, Tr. 1091-
1092; CX 498-A-061-063).

Response to CCPF No. 61:
Respondent has no specific response.

Kelly Sweeney

62.

63.

Kelly Sweeney is the broker/owner, and President and CEO, of Weir, Manuel, Snyder &
Ranke. (Sweeney, Tr. 1302). Mr. Sweeney is on the board of directors of Metropolitan
Consolidated Association of Realtors (MCAR) and Treasurer for MiRealSource.
(Sweeney, Tr. 1304-1305).

Response to CCPF No. 62:
Respondent has no specific response.

Mr. Sweeney has been actively engaged in real estate since 1985, entered into
management at Weir, Manuel, Snyder & Ranke in 1990 (where he stopped buying and
selling real estate himself; but supervised other agents), and became the owner of Weir
Manuel in 2000. (Sweeney, Tr. 1302-1303). Weir Manuel has 135 sales people and four
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64.

offices: Birmingham, West Bloomfield and Rochester, which are all in Oakland county;
and Plymouth, which is in western Wayne county. (Sweeney, Tr. 1303).

Response to CCPF No. 63:
Respondent has no specific response.

Mr. Sweeney has never been on the Realcomp Board of Governors, has not been on the
Realcomp user committee since at least 2000, and did not attend the Realcomp Board of
Governors meetings where the Search Function Policy or Website Policy were adopted.
Mr. Sweeney testified to his personal opinions, and not on behalf of the Realcomp Board
of Governors. (Sweeney, Tr. 1338-1339).

Response to CCPF No. 64:
While Complaint Counsel's comments are correct regarding Mr. Sweeney's involvement in

Realcomp, he is presently on the Board of Directors of MiRealSource and is the treasurer
of MiRealSource. (Sweeney, Tr. 1304-1305).

B. Witnesses By Deposition

Realcomp Board of Governors

Alissa Nead

65.

66.

67.

Alissa Nead is a member of the Realcomp Board of Governors for the 2007 term. (CX 42
(Nead, Dep. at 14-15); CX 211). She served as the President of Realcomp in 2004 and
2005. (CX 42 (Nead, Dep. at 14-15)). She served as the Vice President of Realcomp in
2003. (CX 42 (Nead, Dep. at 15)).

Response to CCPF No. 65:
Respondent has no specific response.

Ms. Nead was on the Board of Directors for the Western Wayne Oakland County
Association of Realtors (WWOCAR) from 1997-1999, and she served as the President of
WWOCAR in 2000. (CX 42 (Nead, Dep. at 15-16)).

Response to CCPF No. 66:
Respondent has no specific response.

Ms. Nead is an associate broker at Coldwell Banker Preferred, where she is the office
manager for the brokerage’s office in Plymouth, Michigan. (CX 42 (Nead, Dep. at 4-5)).
That office has about 110 agents. (CX 42 (Nead, Dep. at 33)). Ms. Nead focuses on
residential real estate. (CX 42 (Nead, Dep. at 17-18)). The geographic area that she
focuses on as a residential real estate agent is Canton, Michigan. (CX 42 (Nead, Dep. at
5)). Sheis a Full Service real estate agent. (CX 42 (Nead, Dep. at 7-8)).
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89.

Response to CCPF No. 88:
Respondent has no specific response.

Mr. Burke was a sales manager for Weir Manuel for 6 years and just recently went to work
for Hannet, Wilson & Whitehouse. (CX 409 (Burke, Dep. at 7-8)).

Response to CCPF No. 89:
Respondent has no specific response.

Martin Nowak

90.

91.

Martin Nowak was a member of the Realcomp Board of Governors from 2001 to 2006.
(CX 415 (Nowak, Dep. at 30)).

Response to CCPF No. 90:
Respondent has no specific response.

Mr. Nowak has been an active real estate agent for 29 years. (CX 415 (Nowak, Dep. at
5)). Mr. Nowak currently works for Prudential Great Lakes Realty and has worked there
for the past 3 years. (CX 415 (Nowak, Dep. at 5)).

Response to CCPF No. 91:
Respondent has no specific response.

Tom Rademacher

92.

93.

94.

From 2000-2002, Tom Rademacher was an alternate Governor and then in 2002 became a
voting Governor. (CX 416 (Rademacher, Dep. at 7-8)). In 2004, Mr. Rademacher served
as the Realcomp Treasurer. (CX 416 (Rademacher, Dep. at 8)).

Response to CCPF No. 92:
Respondent has no specific response.

Mr. Rademacher has been a member of Realcomp since 1992 and started serving on the
Board of Governors in 2000. (CX 416 (Rademacher, Dep. at 7)). Mr. Rademacher left the
Board of Governors in 2005. (CX 416 (Rademacher, Dep. at 7)).

Response to CCPF No. 93:
Respondent has no specific response.

Mr. Rademacher has been involved in the real estate industry since 1992. (CX 416
(Rademacher, Dep. at 5)). He received his license in 1986 but did not practice real estate
until 1992. (CX 416 (Rademacher, Dep. at 5)).
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Response to CCPF No. 94:
Respondent has no specific response.

Realcomp Shareholder Owner Boards

Walt Baczkowski - MCAR

9s.

96.

97.

98.

Walt Baczkowski is currently the CEO of MCAR and is in charge of MCAR’s
professional standards, ethics and arbitrations. (CX 405 (Baczkowski, Dep. at 13-14)).

Response to CCPF No. 95:

Mr. Baczkowski also testified that he is responsible for political lobbying, fundraising,
communications, public relations, retail stores, and education in his role as CEO. (CX 405
(Baczkowski, Dep. at 13)).

Mr. Baczkowski has been involved in the real estate industry for 27 years. (CX 405
(Baczkowski, Dep. at 6)).

Response to CCPF No. 96:
Respondent has no specific response.

Mr. Baczkowski was the Executive Vice President of the Toledo Board of Realtors from
1978 to 1988. He was the chief administrative officer for the organization and ran the
MLS. (CX 405 (Baczkowski, Dep. at 6-7)).

Response to CCPF No. 97:
Respondent has no specific response.

From 1988 to 1996 Mr. Baczkowksi was the chief administrative officer for the San Diego
MLS. (CX 405 (Baczkowski, Dep. at 9)). Mr. Baczkowski administered the San Diego
MLS until it was merged with 3 local MLSs. (CX 405 (Baczkowski, Dep. at 9)).

Response to CCPF No. 98:
Respondent has no specific response.

John Cooper - ETAR

99.

John Cooper has been the Executive Officer of the Eastern Thumb Association of Realtors
(“ETAR?”) since May 2005. (CX 410 (Cooper, Dep. at 21)). ETAR became a shareholder
board of Realcomp in the spring of 2006. (CX 410 (Cooper, Dep. at 27)).

Response to CCPF No. 99:
Respondent has no specific response.
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100.

Mr. Cooper has been a licensed real estate broker in Michigan for 33 years. (CX 410
(Cooper, Dep. at 5)). From the 1970s through May 2005, Mr. Cooper was a full service
broker operating in St. Clair county. (CX 410 (Cooper, Dep. at 6-7)).

Response to CCPF No. 100:
Respondent has no specific response.

Ryan Tucholski - DABOR

101.

102.

103.

Ryan Tucholski is currently the Chief Executive Officer of the Dearborn Area Board of
Realtors (“DABOR”). (CX 420 (Tucholski, Dep. at 5)).

Response to CCPF No. 101:
Respondent has no specific response.

Mr. Tucholski was the Director of the Toledo Board of Realtors’ MLS from 2002 through
2006. (CX 420 (Tucholski, Dep. at 5)). As Director of the Toledo Board of Realtors’
MLS, Mr. Tucholski was responsible for “policing [the] policies, Rules and Regulations”
of the MLS and ensuring that the MLS functioned properly. (CX 420 (Tucholski, Dep. at
5-6, 44)).

Response to CCPF No. 102:
Respondent has no specific response.

As Director of the Toledo Board of Realtors” MLS, Mr. Tucholski has experience with the
effect that certain rules and regulations would have on the efficient functioning of an MLS.
(CX 420 (Tucholski, Dep. at 7)).

Response to CCPF No. 103:
Respondent has no specific response.

Michelle Brant - LCAR

104.

Since April 2005, Michelle Brant has been the Executive Vice President of the Livingston
County Association of Realtors (“LCAR?”), one of the shareholder owner boards of
Realcomp. (CX 408 (Brant, Dep. at 5)). Ms. Brant’s responsibilities as Executive Vice
President of LCAR include the professional standards process and day to day operations.
(CX 408 (Brant, Dep. at 9)).

Response to CCPF No. 104:
Respondent has no specific response.
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Full-Service Brokers

Doug Whitehouse

10s.

106.

107.

Doug Whitehouse is a member of MCAR and serves as MCAR’s representative on the
board of directors for NAR. (CX 421 (Whitehouse, Dep. at 5-6)).

Response to CCPF No. 105:
Respondent has no specific response.

In 2005, Mr. Whitehouse was the President of the Michigan Association of Realtors
(“MAR”), and he is currently a director of MAR and has been for the last 6 years. (CX
421 (Whitehouse, Dep. at 8-9)).

Response to CCPF No. 106:
Respondent has no specific response.

Mr. Whitehouse has been a partner in the brokerage firm Hannet, Wilson & Whitehouse
since 1993. (CX 421 (Whitehouse, Dep. at 10)). Hannet, Wilson & Whitehouse has one
office in Birmingham, Michigan and has around 45 agents. (CX 421 (Whitehouse, Dep. at

11)).

Response to CCPF No. 107:
Respondent has no specific response.

John Kersten

108.

Mr. Kersten has been licensed and working in the real estate industry since 1966. (CX 413
(Kersten, Dep. at 6-8)). He became the broker owner of Century 21 - Town & Country in
1980. (CX 413 (Kersten, Dep. at 6-8)). Century 21 - Town & Country grew from one
office with 11 agents in 1980 to 14 offices with about a thousand agents today. (CX 413
(Kersten, Dep. at 9)).

Response to CCPF No. 108:
Respondent has no specific response.

Discount Brokers

Wayne Aronson - Yourlgloo

109.

Wayne Aronson is the Vice President and general manager of Yourlgloo, Inc. (CX 422
(Aronson, Dep. at 4)). Mr. Aronson was the controller of Yourlgloo from November 2000
to 2005. (CX 422 (Aronson, Dep. at 5)).
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110.

Response to CCPF No. 109:

Mr. Aronson is not licensed in the real estate field in Michigan and he did not have any
real estate license until two weeks prior to his deposition on February 16, 2007. (CX 422
(Aronson, Dep. at 33, 52-53)).

Yourlgloo is a discount real estate company headquartered in Deerfield Beach, Florida.
(CX 422 (Aronson, Dep. at 4)).

Response to CCPF No. 110:
Respondent has no specific response.

Anita Groggins - YourlIgloo

111.

112.

113.

Ms. Groggins is the broker owner of Groggins Realty, and has been the broker owner since
1994. (CX 526 (Groggins, Dep. at 3-4)). Ms. Groggins has been a licensed real estate
agent since 1989. (CX 526 (Groggins, Dep. at 5)). Ms. Groggins is licensed in Georgia
and Michigan. (CX 526 (Groggins, Dep. at 10)).

Response to CCPF No. 111:
Respondent has no specific response.

Prior to owning Groggins Realty, Ms. Groggins worked at Rich Realty, Real Estate One in
Detroit, and Prudential Great Lakes in West Bloomfield, where she was a full service
broker and used Exclusive Right to Sell contracts. (CX 526 (Groggins, Dep. at 5-7)).

Response to CCPF No. 112:
Respondent has no specific response.

From 2002-2004, Ms. Groggins was a broker at Groggins Realty and an associate broker at
Yourlgloo, where she used Exclusive Agency contracts. (CX 526 (Groggins, Dep. at 7-

8)).

Response to CCPF No. 113:
Respondent has no specific response.

Dreu Adams - Help-U-Sell

114.

Dreu Adams is one of the owners and a real estate agent of Help-U-Sell Central Market
Center. (CX 525 (Adams, Dep. at 4, 8-9)).

Response to CCPF No. 114:
Respondent has no specific response.
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115.

116.

Help-U-Sell Central Market Center is a real estate brokerage firm located in Royal Oak,
Michigan. It has been in operation since February 2006. (CX 525 (Adams, Dep. at 4)).

Response to CCPF No. 115:
Respondent has no specific response.

Help-U-Sell Central Market Center is a local franchise of a national corporation. Its
business model is providing real estate brokerage services for a set fee. (CX 525 (Adams,
Dep. at 5, 18-19)).

Response to CCPF No. 116:
Respondent has no specific response.

MiRealSource

Virginia Bratt

117.

118.

Virginia Bratt is the CEO of MiRealSource and has been employed by MiRealSource, or
its predecessors, since 1981. (CX 407 (Bratt, Dep. at 5-6)).

Response to CCPF No. 117:
Respondent has no specific response.

Ms. Bratt has never been an active or licensed real estate agent or broker in the state of
Michigan. (CX 407 (Bratt, Dep. at 83-84)).

Response to CCPF No. 118:
Respondent has no specific response.

National Association of Realtors

119.

120.

The National Association of Realtors (NAR) is a trade association of real estate brokers,
real estate licensees and other real estate professionals. (CX 414 (Niersbach, Dep. at 7-8)).
NAR “is America’s largest trade association, representing more than 1.3 million members,
including NAR institutes, societies and councils, involved in all aspects of the residential
and commercial real estate industries.” (CX 373-002). Nearly half of all licensed real
estate professionals in the United States are NAR members. (CX 531-004).

Response to CCPF No. 119:
Respondent has no specific response.

Members of NAR are referred to as Realtors and agree to abide by NAR’s code of ethics.

Local associations create the membership qualifications, and once a broker joins the local
association of Realtors, they will automatically become members of the state and national
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association of Realtors. (CX 414 (Niersbach, Dep. at 8-9, 11) (explaining that NAR
members pay dues to their local association, which in turn pays dues to the National
Association)).

Response to CCPF No. 120:
Respondent has no specific response.

Robert Goldberg

121.

Robert Goldberg is the Senior Vice President for Marketing and Business Development
for NAR. (CX 412 (Goldberg, Dep. at 6)). Mr. Goldberg has been employed by NAR
since 1995. (CX 412 (Goldberg, Dep. at 7)).

Response to CCPF No. 121:
Respondent has no specific response.

122.  Mr. Goldberg testified that, in his role as the Senior Vice-President for Marketing and
Business Development for NAR, he is responsible to marketing and outreach to NAR
members and business development with NAR partners. (CX 412 (Goldberg, Dep. at 6)).
Response to CCPF No. 122:

Respondent has no specific response.

123.  Mr. Goldberg is the President and Chief Executive Officer of the Realtors Information
Network (“RIN™), a wholly-owned subsidiary of NAR. (CX 412 (Goldberg, Dep. at 6)).
RIN was incorporated in 1994, in part with the intention of operating or overseeing the
operation of Realtor.com. (CX 412 (Goldberg, Dep. at 8-10)).

Response to CCPF No. 123:
Respondent has no specific response.

124. Mr. Goldberg testified that, in his role as the President and CEO of RIN, he is responsible
for overseeing Move, Inc.’s operation of Realtor.com. (CX 412 (Goldberg, Dep. at 6-7)).
Response to CCPF No. 124:

Respondent has no specific response.
Clifford Niersbach
125. Clifford Niersbach is the Vice President of Board Policy and Programs at NAR, and has

worked there since July 1975. (CX 414 (Niersbach, Dep. at 6)). Mr. Niersbach’s
responsibilities include oversight for the Board Policy and Program Staff, and is the staff
liaison to the NAR Professional Standards Committee, the Interpretation and Procedure
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subcommittee and the MLS issues and policies committee. (CX 414 (Niersbach, Dep. at
6)).

Response to CCPF No. 125:
Respondent has no specific response.

Paul Bishop

126. Paul Bishop is the Manager of Real Estate Research at NAR. (CX 406 (Bishop, Dep. at
7)). In his position as the Manager of Real Estate Research at NAR, Mr. Bishop
“manage([s] the surveys that the research division at NAR produces,” works “with some of
our outside consultants who produce research products” on behalf of NAR, and serves on
NAR committees. (CX 406 (Bishop, Dep. at 7)).

Response to CCPF No. 126:
Respondent has no specific response.

127. Mr. Bishop testified that NAR’s Research Division has three economists with training at
the PhD level, including himself, along with research and survey analysts, on its staff.
(CX 406 (Bishop, Dep. at 9-10)).

Response to CCPF No. 127:
Respondent has no specific response.

Move, Inc.

128. Move, Inc. operates Realtor.com pursuant to an operating agreement with NAR. (CX 497
(Greenspan, Dep. at 8)).

Response to CCPF No. 128:
Respondent has no specific response.

Robert Greenspan

129. Robert Greenspan is employed by Move, Inc. (“Move”) as the Vice President of Industry
Relations, Realtor.com. (CX 497 (Greenspan, Dep. at 7)).

Response to CCPF No. 129:
Respondent has no specific response.

130. Mr. Greenspan, who has been employed by Move for four years, manages the team that
maintains the relationships with the data content providers to Realtor.com. (CX 497
(Greenspan, Dep. at 7-8)).
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Response to CCPF No. 130:
Respondent has no specific response.

Paul Simos

131.  Paul Simos is the Vice President of Corporate Development, and has worked at Move for
6 years. (CX 417 (Simos, Dep. at 6)). Mr. Simos’ responsibilities relate to strategic
partnerships and includes general assistance across the company on “key agreements.”
(CX 417 (Simos, Dep. at 7)).

Response to CCPF No. 131:
Mr. Simos also testified that his current responsibilities deal with merger and acquisition
activities. (CX 417 (Simos, Dep. at 7)).

Philip Dawley

132. Philip Dawley is currently the Chief Technology Officer and is responsible for software
development for Realtor.com, including enhancements to Realtor.com and other tools used
on Realtor.com. (CX 411 (Dawley, Dep. at 8-10)).

Response to CCPF No. 132:
Respondent has no specific response.

133. Mr. Dawley has been employed by Move since August 1994, and was previously a
Programmer and Chief Information Officer, where he had direct management
responsibility for developing and maintaining the software used by Realtor.com website
operations. (CX 411 (Dawley, Dep. at 8-9)).

Response to CCPF No. 133:
Respondent has no specific response.

III. INDUSTRY BACKGROUND

A, The Residential Brokerage Industry: Real Estate Brokers and the
Multiple Listing Service

134. Nationwide, the provision of residential real estate brokerage services was at least a $65
billion industry in 2005. (RX154-A-006). Both real estate agents and brokers are
involved in buying and selling real estate. (Murray, Tr. 147).

Response to CCPF No. 134:
Respondent has no specific response.
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A real estate broker is a licensed real estate professional who acts as a representative for
either home buyers or home sellers, and who is authorized to engage in the sale of real
estate and to provide services in connection with such sales. (JX 1-02). A broker can own
and operate their own real estate firm, referred to as a “brokerage.” (Mincy, Tr. 312;
Murray, Tr. 146).

Response to CCPF No. 135:
Respondent has no specific response.

A real estate agent is a licensed real estate professional who works for, or under the
supervision of, a real estate broker. (JX 1-02; See also, Murray, Tr. 146 (explaining that
agents are typically independent contractors who work under the supervision of a broker)).
Real estate brokers and agents are collectively referred to as “brokers” in this document.

Response to CCPF No. 136:
Respondent has no specific response.

To be licensed as a real estate broker in Michigan, a person must have at least three years
of experience in the real estate industry with a certain sales record, a state issued license,
90 hours of education, and must pass a broker’s exam. (Mincy, Tr. 312; CX 498-A-008).

Response to CCPF No. 137:
Respondent has no specific response.

A transaction coordinator is someone who processes the paperwork for a real estate
transaction, but who does not have a fiduciary obligation to either the home seller or home
buyer. (RX 154-A-011; CX 42 (Nead, Dep. at 10-11); CX 205-064 (Michigan Association
of Realtors agency disclosure form, providing that “a transaction coordinator is a licensee
who is not acting as an agent of either the seller or the buyer, yet is providing services to
complete a real estate transaction.”)).

Response to CCPF No. 138:
Respondent has no specific response.

Michigan law also requires brokers to explain the type of agency relationship they have
with their client. (Mincy, Tr. 354).

Response to CCPF No. 139:
Respondent has no specific response.

Real estate brokers tend to specialize in the provision of either residential or commercial

brokerage services. (CX 531-009; CX 415 (Nowak, Dep. at 15-16)). The commercial
brokerage industry is “substantially different” than the residential brokerage industry.
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(Murray, Tr. 176-177; RX 154-A-006 (describing differences between residential and
commercial brokerage industries); CX 415 (Nowak, Dep. at 15-16) (commercial real estate
is a “whole new ball game” as compared to residential real estate)).

Response to CCPF No. 140:
Mr. Nowak testified that commercial real estate is a specialty. (CX 415 (Nowak, Dep. at

15)).

Realcomp brokers tend to specialize in residential brokerage services. (Mincy, Tr. 312-
313; CX 40 (Elya, Dep. at 8); CX 410 (Cooper, Dep. at 17); CX 41 (Mulvihill, Dep. at 6);
CX 42 (Nead, Dep. at 17-18)).

Response to CCPF No. 141:
Respondent has no specific response.

Sellers of residential properties can either hire a real estate broker to handle parts or all of
the transaction, or they can sell their property themselves, which is commonly referred to
as “For Sale By Owner,” or “FSBO.” (Murray, Tr. 149; CX 373-007 (“Home sellers can
choose to sell their home themselves or enlist the professional assistance of an agent who
can provide various levels of service to best suit each home seller’s needs.”)). Research
has shown that FSBO sellers often do so because they want to save the cost of a
commission. (RX 154-A-008; CX 373-088). Additionally, approximately 40% of FSBO
sellers know their buyer and may not need most brokerage services. (RX 154-A-008; CX
373-083; CX 534-047).

Response to CCPF No. 142:
Respondent has no specific response.

Selling a home as a FSBO can be challenging. (RX 154-A-008; Murray, Tr. 150; See also
CX 373-089 (listing tasks FSBO sellers reported as “the most difficult” to perform in
selling their home, including “understanding and preparing the paperwork” and “attracting
potential buyers”)). Home sellers often use a real estate broker because they “consider
selling their home or buying a home one of the most stressful things they ever do.”
(Murray, Tr. 150; RX 154-A-008; CX 536-007).

Response to CCPF No. 143:
Respondent has no specific response.

The vast majority of home sellers choose to hire a real estate broker to assist with some or
all of the tasks associated with the typical residential real estate transaction. In 2006,
between 80-88% of sellers nationwide used a real estate broker to sell their property.
(Murray, Tr. 149-150; CX 373-071 (finding that 84% of all sellers nationwide, and 81% of
sellers in the Midwest, used a broker to sell their home)). “The share of home sellers
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who used an agent or broker has risen over time from about 80 percent in the late 1990s to
84 percent [in 2006].” (CX 373-072; CX 406 (Bishop, Dep. at 107)).

Response to CCPF No. 144:
Respondent has no specific response.

The Multiple Listing Service, or “MLS,” is a database of information about properties for
sale (exclusive of FSBO properties) that can be viewed and searched by all other local
brokers who practice in the area and participate in the MLS. (RX 154-A-009). As defined
by Realcomp, an MLS is “[a] facility for the orderly correlation and dissemination of
listing information among Participants so that they may better serve their clients and
customers and the public. . . .” (CX 220).

Response to CCPF No. 145:
Respondent's definition of an MLS was created according to the definition established by
NAR. (CX 220).

1. Types of Real Estate Brokers

A typical residential real estate transaction, i.e., one involving the use of real estate
brokers, will involve two brokers: a “listing broker,” who works with home sellers; and a
“cooperating broker,” who works with home buyers. (RX154-A-008).

Response to CCPF No. 146:
The proper citation for the stated proposition is (RX 154-A-008-009).

Brokers typically do not specialize as either listing brokers or cooperating brokers.
(Murray, Tr. 148; RX 154-A-011). In its 2005 Member Profile, NAR found that only 11%
of brokers who specialized in residential real estate brokerage services worked exclusively
with buyer clients and only 9% worked exclusively with seller clients. (CX 531-024; CX
456-003 (Research Division concluded, based on its experience in conducting these types
of studies and knowledge of the real estate industry, that the findings and analyses in CX
531 were reliable and accurate, and distributed the study with the expectation that it may
be relied upon by persons inside and outside NAR)).

Response to CCPF No. 147:
Respondent has no specific response.

a. Listing Brokers

A listing broker is the broker hired by the seller as its agent to sell the home to an
appropriate buyer. (JX 1-02).
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Response to CCPF No. 148:
Respondent has no specific response.

There is a “wide variety” of services that a listing broker may provide to a seller, including
putting the “listing” (a “collection of information about the seller’s property,” such as the
number of bedrooms and baths) on the MLS, marketing the listing on the Internet, holding
open houses, putting a for-sale sign in the yard, and helping the seller with the “closing,”
i.e., when the title of the home transfers from the seller to the buyer. (Murray, Tr. 145,
148-149; CX 373-070; CX 78-002-006; CX 534-054; RX 154-A-006 (identifying possible
additional services by listing brokers to include: determining the initial asking price of the
home; showing the property to prospective buyers; and presenting and explaining purchase
offers to the seller)).

Response to CCPF No. 149:
Respondent has no specific response.

The state of Michigan does not require that a listing broker provide a minimum set of
services to a seller. (CX 410 (Cooper, Dep. at 12)). The services provided by a listing
broker vary from listing broker to listing broker, and are determined by agreement with the
seller. (Murray, Tr. 149).

Response to CCPF No. 150:
Respondent has no specific response.

b. Listing Agreements

The agreement between a listing broker and seller, called a “listing agreement,” is a
contract spelling out the nature of their relationship concerning the sale of the home. (JX
1-02). The listing agreement typically includes provisions that specify the duration of the
contract (also known as the “listing period”), the compensation to be paid to the listing
broker, and the offer of compensation to any cooperating broker who brings the buyer who
purchases the home. (JX 1-02; Murray, Tr. 156; See also CCPF Y 166-172 (defining
offer of compensation)).

Response to CCPF No. 151:
Respondent has no specific response.

Under the listing agreement, the listing broker owes a fiduciary duty to their client, the
home seller. (CX 410 (Cooper, Dep. at 13)).

Response to CCPF No. 152:
Respondent has no specific response.
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A listing agreement is “valid regardless of the level of services” that a listing broker
provides to the seller. (CX 29; CX 36 (Kage, [HT at 139-140); CX 382-001-002 (advising
NAR-affiliated MLSs that NAR’s “MLS Policy does not allow a listing to be rejected
[from entry onto the MLS] on the basis that the listing broker provides only a limited
degree of service to the seller, or even no service at all other than submission of the listing
to the MLS.”)).

Response to CCPF No. 153:
Respondent has no specific response.

In its 2006 Profile of Home Buyers and Sellers, NAR acknowledged that, “[h]Jome owners
have many options to consider when they get ready to sell their home, including whether
or not to use an agent. Even when using an agent, sellers can choose the level of service.
They can work with an agent who offers a broad range of services and manages the entire

transaction or opt for a more hands-on approach by completing some of the tasks
themselves.” (CX 373-063).

Response to CCPF No. 154:
Respondent has no specific response.

c. Commission Structure

Under the listing agreement, listing brokers may be compensated in a variety of ways,
including a flat-fee paid up-front at the time the listing agreement is signed, a commission
based on a percentage of the selling price of the home to be paid at closing, or some
combination of the two. (Murray, Tr. 150-151). Home sellers and listing brokers are
“absolutely” free to negotiate the compensation paid by the seller for brokerage services to
the listing broker. (Sweeney, Tr. 1358; CX 410 (Cooper, Dep. at 13)).

Response to CCPF No. 155:
Respondent has no specific response.

Traditionally, the listing broker is paid a commission that is based on a percentage of the
sale price of the home, e.g., 6%. (CX 498-A-010; CX 373-081 (NAR’s 2006 Profile of
Home Buyers and Sellers, finding that 81% of agents were compensated by the seller and
75% received a percentage of the sales price)).

Response to CCPF No. 156:
Respondent has no specific response.

Even though the home seller typically is responsible for the payment of the brokerage
commission, the home buyer clearly bears part of the cost of the brokerage fee to the
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extent that some or all of the commission is passed on in the sale price of the home. (CX
498-A-011).

Response to CCPF No. 157:
Respondent has no specific response.

2. Cooperating Brokers

A cooperating broker is a broker who works with buyers interested in purchasing a home.
(JX 1-02). Cooperating brokers assist the buyer by searching the MLS for homes that fit
their criteria, going out to tour homes and neighborhoods, and, once their buyer finds the
right home and reaches an agreement on the purchase of that home, assist the buyer in the
closing of the home. (Murray, Tr. 151).

Response to CCPF No. 158:
Respondent has no specific response.

There are two types of cooperating brokers: selling brokers and buyer’s brokers. (Murray,
Tr. 152). A selling broker is a cooperating broker who works with a buyer, but whose
fiduciary duty is to the home seller in the real estate transaction. A selling broker acts as a
“sub-agent” of the listing broker. (JX 1-02-03; Murray, Tr. 152).

Response to CCPF No. 159:
Respondent has no specific response.

a. Buyer Agency Agreements

A buyer’s broker is a cooperating broker who represents the interests of the buyer, and not
the seller, either through an agency disclosure or a “buyer’s agency agreement.” (JX 1-03
(buyer’s broker has a fiduciary duty to the buyer)). A buyer’s broker works practically, as
well as legally, for the buyer. (Murray, Tr. 152; RX 154-A-010 (buyer’s agency
relationship is “often, but not always, memorialized in a separate written agreement
between the buyer and the broker”); CX 38 (Gleason, Dep. at 14-16) (buyer agency
relationship can sometimes arise through agency disclosure rather than through a
contract)).

Response to CCPF No. 160:
Respondent has no specific response.

Buyer agency agreements can be exclusive, which means that the buyer’s broker is paid
regardless of whether the broker actually helped the buyer find and purchase the home that
was ultimately bought. (RX 154-A-010-011). For example, even if the buyer found a
property on Realtor.com or another Internet site, went directly to the seller, and
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purchased the home without the assistance of the buyer’s broker, the buyer’s broker would
be entitled to compensation. (CX 42 (Nead, Dep. at 113-117)).

Response to CCPF No. 161:
Agents put in considerable effort trying to match buyers up with the Seller, and want to be

compensated for their effort. (CX 42 (Nead, Dep. at 117)).

Buyers benefit from entering into a buyer’s agency agreement because they then have their
own legal representative to help them find the right home and negotiate on their behalf.
(Murray, Tr. 152-153).

Response to CCPF No. 162:
Respondent has no specific response.

Brokers benefit from entering into a buyer’s agency agreement because brokers can ensure
that they receive a certain amount of compensation for their work and because the
agreement may call for the payment of their commission regardless of whether the buyer
found the home they wanted to buy or the cooperating broker found it for them. (RX 154-
A-010-011; Murray, Tr. 153; Sweeney, Tr. 1359-1360; CX 40 (Elya, Dep. at 11-12) (Mr.
Elya’s buyer’s agreements provide that the buyer’s agent is entitled to a commission so
long as the buyer consummates a transaction while the contract is in force)).

Response to CCPF No. 163:
A buyer’s agency agreement ensures a broker has a right to payment, not that the broker
will get the payment. (Sweeney, Tr. 1359-1360).

Buyer’s agency agreements are common nationwide. (CX 373-051). In its annual Profiles

_ of Home Buyers and Sellers, NAR found that 63-64% of home buyers nationwide worked

with an agent who represented only their interests between 2003 and 2006. (CX 373-051;
CX 372-047; CX 371-045).

Response to CCPF No. 164:
Respondent has no specific response.

Consistent with these national statistics, buyer’s agency agreements are also widely used
by Realcomp members in Southeastern Michigan. (Sweeney, Tr. 1335, 1360) (testifying
that “[m]ost of the time when Realtors are representing purchasers or buyers, they have a
buyer agency agreement™); (CX 410 (Cooper, Dep. at 14) (testifying that a cooperating
broker “in today’s market is typically under a buyer agency contract with a buyer with
defined responsibilities”); CX 42 (Nead, Dep. at 11-12); CX 40 (Elya, Dep. at 10-11); CX
416 (Rademacher, Dep. at 23); CX 415 (Nowak, Dep. at 7-8); CX 421 (Whitehouse, Dep.
at 146); CX 39 (Taylor, Dep. at 31-33); Mincy, Tr. 350; CX 413 (Kersten, Dep. at 27-28)).
For example, Mr. Sweeney testified that his agents enter into buyer agency agreements
with over 80% of the buyers his firm represents. (Sweeney, Tr. 1360).
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Response to CCPF No. 165:
Respondent has no specific response.

b. Offer of Compensation

The cooperating broker is typically paid by the home seller through the listing broker.
(Murray, Tr. 153-154). The listing broker makes an offer to compensate, known as an
“offer of compensation,” to any cooperating broker who is a “procuring cause” of the sale,
i.e., finds the buyer that purchases the home. (JX 1-02; Murray, Tr. 153-155; RX 154-A-
010).

Response to CCPF No. 166:
Respondent has no specific response.

The commission paid by the seller to the listing broker therefore contains two components:
the compensation paid by the seller to the listing broker for the listing broker’s services;
and the offer of compensation paid by the seller to the listing broker that is then offered by
the listing broker to potential cooperating brokers through the MLS. (CX 498-A-043).

Response to CCPF No. 167:
Respondent has no specific response.

The offer of compensation is unconditional except that the cooperating broker must be the
procuring cause of the sale. (JX 1-02; Murray, Tr. 155). The listing broker, and not the
home seller, is responsible for paying the offer of compensation to a cooperating broker
that is the procuring cause of the sale. (CX 42 (Nead, Dep. at 103-104); CX 37 (Bowers,
Dep. at 46); CX 43 (Hardy, Dep. at 115-116); CX 84-001-002; CX 456-006-007
(explaining that NAR anticipated that NAR members would rely on article and that the
article “accurately describes the rights, under NAR’s MLS Rules and Policies and under
NAR’s Code of Ethics, of a broker representing a buyer who is the procuring cause of the
sale when the listing broker did not collect from the seller the amount of money that was
listed in the MLS as the offer of compensation.”)).

Response to CCPF No. 168:
Respondent has no specific response.

Brokers representing buyers under buyer’s agency agreements may be compensated by the
buyer or by the offer of compensation, or both, depending on the terms of their agreement
with the buyer. (RX 154-A-010; Murray, Tr. 153-154; Mincy, Tr. 351-352).

Response to CCPF No. 169:
Respondent has no specific response.
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A cooperating broker knows what the offer of compensation is because it is published
“very clearly” on the MLS, as is the type of listing agreement in place between the seller
and the listing broker, and the level of services being provided by the listing broker.
(Murray, Tr. 155, 162-163; RX 154-A-014).

Response to CCPF No. 170:
Respondent has no specific response.

Every listing in an MLS must have an offer of compensation associated with it. (JX 1-03;
CX 100-010) (Realcomp MLS rule requiring a listing broker “to specify, on each listing
field with the MLS, the compensation offered to MLS participants for their services with
respect to the sale/lease of the real estate covered by the listing.”).

Response to CCPF No. 171:
Respondent has no specific response.

In the Realcomp service area, the offer of compensation is usually ||| GczczNzNzNEG
—. (CX 498-011, in camera (finding from Realcomp’s listing data that over
- of new listings had an offer of compensation of ).

Response to CCPF No. 172:
Respondent has no specific response.

3. Brokers Sometimes Represent Only One Side of the Transaction

Listing brokers may sell a property directly to a buyer who is unrepresented by a
cooperating broker. (JX 1-05; Sweeney, Tr. 1361, 1364) (admitting that Weir Manuel has
sold homes to unrepresented buyers)). For example, Mr. Kersten, President of one of the
largest brokerage companies in Southeastern Michigan, testified that when he is working
on behalf of a seller, he has encountered an unrepresented buyer, that it “happens all the
time in open house,” and that he will “absolutely” deal and work with that buyer to close
the transaction. (CX 413 (Kersten, Dep. at 9, 45-46); See also CX 40 (Elya, Dep. at 55-56)
(Realcomp Governor admitting that he deals with unrepresented buyers when acting as a
listing broker, that he does not turn the buyer away nor tell them to hire a broker, and that
he closes the real estate transaction with unrepresented buyers)).

Response to CCPF No. 173:
It is not common to deal with an unrepresented buyer. (Sweeney, Tr. 1361).

It is “not uncommon” for cooperating brokers representing buyers to complete a
transaction with a FSBO seller. (RX 154-A-007). In cases where the FSBO seller
did not know their buyer, 26% of FSBO sellers reported in 2006 that the buyer was
represented by a broker. (CX 373-089). This also occurs in Southeastern Michigan.
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(CX 415 (Nowak, Dep. at 9-10); CX 409 (Burke, Dep. at 42); CX 413 (Kersten, Dep. at
45); CX 40 (Elya, Dep. at 58-59)).

Response to CCPF No. 174:
Respondent has no specific response.

B. Types of Listing Agreements

There are two different types of listing agreements: Exclusive Right to Sell and Exclusive
Agency. (Murray, Tr. 157).

Response to CCPF No. 175:
Respondent has no specific response.

1. Exclusive Right to Sell Agreements

An Exclusive Right to Sell listing (ERTS) is a listing agreement whereby the seller
appoints a real estate broker as his or her exclusive agent for a designated period of time,
to sell the property on the owner’s stated terms, and agrees to pay the broker a commission
when the property is sold, whether by the listing broker, the owner or another broker. (CX
32-003-004 (Answer)).

Response to CCPF No. 176:
Respondent has no specific response.

In other words, if the home seller finds the home buyer on his or her own (such as through
a relative or a friend at work) rather than through the marketing efforts by the listing
broker, the listing broker is still entitled to and will receive the entire negotiated
commission. (Murray, Tr. 157-158; CX 498-A-015).

Response to CCPF No. 177:
Respondent has no specific response.

An example of how an Exclusive Right to Sell listing agreement works when there is and
is not a cooperating broker is as follows: Assume the listing agreement calls for a 6%
listing commission and an offer of compensation of 3%. If a broker brings a buyer, the
seller pays the 6% listing commission and the listing broker keeps 3% and pays the
cooperating broker the 3% offer of compensation. (Murray, Tr. 157-158). Under the same
assumptions but where there is no cooperating broker, the seller still pays the 6% listing
commission and the listing broker will keep the entire 6% commission because there is no
cooperating broker to pay. (Murray, Tr. 157-158).
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Response to CCPF No. 178:
The assumption is not the only way this works. Amerisell Realty offers flat-fee ERTS

listings in Realcomp's service area for $200 more than a non-ERTS listing (Kermath, Tr.
729-31, 791; Eisenstadt, Tr. 1451-1452, 1474; RPF 9176).

Realcomp members’ Exclusive Right to Sell contracts are structured so that the listing
broker will retain the offer of compensation if there is no cooperating broker in a
transaction. (CX 329-001-002; CX 38 (Gleason, Dep. at 37-39); Sweeney, Tr. 1364-1365;
D. Moody, Tr. 489-490; Mincy, Tr. 371, 373-374).

Response to CCPF No. 179:
Amerisell Realty is a member of Realcomp (CCPF 46). See also the Response to CCPF
q178.

Traditionally, brokers using an Exclusive Right to Sell listing provide a full range of real
estate brokerage services and charge a commission that is typically between 5-6% of the
sales price of the home. (RX 154-A-011-012).

Response to CCPF No. 180:
Respondent has no specific response.

There is no minimum services requirement inherent in an Exclusive Right to Sell contract.
(CX 43 (Hardy, Dep. at 57-58) (Realcomp President and Governor admitting that
Exclusive Right to Sell contracts do not inherently require minimum services); CX 175
(form Exclusive Right to Sell contract from Michigan Association of Realtors); CX 285
(form Exclusive Right to Sell contract for Century 21 Today); CX 43 (Hardy, Dep. at 58-
60) (no minimum services required in Century 21 Today Exclusive Right to Sell
contract)).

Response to CCPF No. 181:
Respondent has no specific response.

Realcomp, however, has required that brokers listing properties under an Exclusive Right
to Sell listing provide certain minimum services. (CX 100-004-005). Thus, although
there is no inherent requirement that a broker provide “full service” under an Exclusive
Right to Sell contract, in the Realcomp MLS, brokers offering fully unbundled or limited
services have not been able to use Exclusive Right to Sell listing contracts. (CX 498-A-
016).

Response to CCPF No. 182:
Realcomp eliminated its Minimum Service Definition so that full services are no longer

required with an ERTS listing. (CX 626; RPF 133).
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Exclusive Agency contracts are often used by brokers offering an a la carte, or unbundled,
menu of brokerage services to the home seller. (RX 154-A-012-013; Murray, Tr. 159,
166). Realcomp members that offer unbundled brokerage services use Exclusive Agency
contracts and often charge their clients a flat-fee, payable at the time of listing. (Mincy,
Tr. 369-371; Kermath, Tr. 729-731; RX 1-001-002; D. Moody, Tr. 483-485; CX 435-001-
002; CX 422 (Aronson, Dep. at 10-11)).

Response to CCPF No. 187:

Realcomp has changed its Rules to eliminate the Minimum Service Definition so that full
services are no longer required with an ERTS listing (CX 626; Kage, Tr. 1046-1048; RPF
9133). Amerisell Realty is a member of Realcomp (CCPF 946), and offers flat-fee ERTS
listings in Realcomp's service area for $200 more than a non-ERTS listing (Kermath, Tr.
729-731, 791).

C. Brokerage Models
1. Traditional Full Service Brokerage Model

Until the advent of widespread Internet usage in the late 1990's and early 2000's, most
residential real estate transactions were done through traditional brokerages that provided a
full range of services to sellers and buyers. (RX 154-A-015). The vast majority of these
transactions were done using Exclusive Right to Sell contracts. (RX 154-A-015; CX 32-
003-004 (admitting that the listing agreement traditionally used by full-service brokers is
an Exclusive Right to Sell listing)).

Response to CCPF No. 188:
Respondent has no specific response.

Brokers in Southeastern Michigan use Exclusive Right to Sell contracts to provide full
service brokerage services to their seller clients. (CX 40 (Elya, Dep. at 6, 57); CX 421
(Whitehouse, Dep. at 14); CX 43 (Hardy, Dep. at 23-24, 58) (Century 21 and SKBK full
service brokerages; Century 21 uses Exclusive Right to Sell contracts); CX 38 (Gleason,
Dep. at 37) (SKBK uses Exclusive Right to Sell contracts); CX 415 (Nowak, Dep. at 8,
12); Sweeney, Tr. 1319, 1322 (describing Weir Manuel as a full-service firm that uses
Exclusive Right to Sell contracts); (CX 39 (Taylor, Dep. at 18); Mincy, Tr. 315-316, 320,
371).

Response to CCPF No. 189:
Realcomp eliminated its Minimum Services Definition so that full services are no longer
required with an ERTS listing (CX 626; Kage, Tr. 1046-1048; RPF §133).

Full-service listing brokers in Southeastern Michigan typically charge commission rates
between 5-8%. (CX 42 (Nead, Dep. at 8-9) (Suggested commission at Coldwell Banker is
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6%); CX 301-004; CX 421 (Whitehouse, Dep. at 15-17) (Hannet, Wilson & Whitehouse
has commission rate of 6%); CX 43 (Hardy, Dep. at 37-38) (Century 21 Today
commission rate is over 5%); CX 40 (Elya, Dep. at 6-7); CX 38 (Gleason, Dep. at 70-72);
CX 331-002 (SKBK Sotheby’s has commission rate of 6%); CX 415 (Nowak, Dep. at 14)
(Prudential Great Lakes Realty has suggestion commission rate of 6%); CX 378-006 (Weir
Manuel Policy Manuel stating that, “The minimum commission acceptable is six (6)
percent of the selling price.”); CX 410 (Cooper, Dep. at 7-9); CX 413 (Kersten, Dep. at
30-31) (98.5% of his commission rates are 6%)).

Response to CCPF No. 190:

Competition is strong in Southeastern Michigan, in all aspects including commission.
(RPF 11 84,86). CX 331-002 does not state a specific commission rate. On the Realcomp
MLS, "traditional" brokers account for a significant proportion (as much as 60") of the EA
listings." (CX 133-014-015, 925, n.31). " In the Realcomp service area, discount
brokers use ERTS listing contracts with great frequency, and on average at twice the rate
of EA contracts. This ratio is about four times higher than in nearby Washtenaw County.
(CX 133-030-031, 9 45, n.84).

2. Discount, Limited Service Brokerage Model

Brokers offering low-cost, unbundled services (“limited service brokers”) “offer a low-
cost alternative to consumers of residential real estate brokerage services.” (RX 154-A-
015; Murray, Tr. 166). The types of unbundled services offered by limited service brokers
varies and there is often a menu of services or service packages from which sellers can
purchase only those services that they feel they require. (CX 498-A-013 (noting that
limited service brokers often charge on a fee-for-service basis); RX 154-A-015; CX 533-
040).

Response to CCPF No. 191:
Stephen Murray, Complaint Counsel's industry expert, describes FSBO listings as being a
substitute for EA listings. (Murray, Tr. 172-173).

In effect, the unbundled brokerage service model allows home sellers to purchase a subset
of the full range brokerage services (such as listing in an MLS), while “self-supplying”
other services. (CX 498-A-014). For instance, a home seller may wish to list their home
on the MLS, but show the property, hold open houses, negotiate with buyers, or close the
transaction on their own without broker assistance. (CX 498-A-014; RX 154-A-012-013
(providing example that a broker may offer services separately for sale, such as listing the
home on the MLS for $500, helping run an open house for $100, etc.)).

Response to CCPF No. 192:
Respondent has no specific response.
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As recognized by NAR,

In the past, consumers faced a stark choice: engage a full-service broker or
manage the entire process without a real estate professional. With USPs
[Unbundled Service Providers] available, a seller may choose to market
and negotiate the deal but could then hire a real estate professional to
handle certain portions of the real estate transaction such as preparing the
contract and conducting the closing. Alternatively, the seller could use a
real estate agent to market the property but could negotiate the deal
without assistance. The USP model represents an additional choice for
consumers who may be willing to perform some but not all of the tasks
involved in selling a home.

(CX 533-041-042 (“USP model may be the best of both worlds. It offers additional
choice to buyers and sellers in a more transparent transaction where each service is priced
separately.”); Murray, Tr. 173 (limited service brokers are “between for-sale-by-owners,
which is you get nothing, and full-service brokerage companies, and now there’s a middle
ground there for people who want some services but don’t want to pay the full boat.”)).

Response to CCPF No. 193:
Respondent has no specific response.

Limited service brokers meet a “consumer demand for lower cost brokerage services
where consumers are willing to carry out some of the home selling tasks themselves that
otherwise would be performed by real estate professionals.” (CX 533-041 (noting that
this consumer demand has been identified by “established franchisers and start-up
companies alike”); RX 154-019, in camera

; Mincy, Tr. 381 (starting limited service
brokerage in Southeastern Michigan when he realized that some consumers felt
comfortable doing some real estate services themselves and therefore did not want to pay
for those services); CX 534-012 (Consumers using limited service brokers “are making
conscious tradeoffs of price for service.”)).

Response to CCPF No. 194:
Respondent has no specific response.

Limited service brokers often appeal to cost-conscious sellers who might otherwise have
sold their properties as FSBO and who are comfortable performing some of the tasks
associated with the real estate transaction themselves. (Murray, Tr. 171-172 (price-
conscious consumers “are a big part of the consumer segment”); RX 154-A-018
(explaining that limited service brokers have leveraged an “unexploited and underserved
segment” - a demand for low-service marketing, and “may be able to capture consumers
who otherwise would not use brokerage services at all””); CX 375-020, 027, 029 (limited
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service models are “increasingly popular, especially with home sellers who might
otherwise go the FSBO (for sale by owner) route.”); CX 534-081 (“Sellers who used
FSBO and Non Traditional models were much more likely to say they are willing to do
more of the work in selling if they can save a lot of money. . . .”)).

Response to CCPF No. 195:
Respondent has no specific response.

For example, in its 2006 Catalyst for Change paper, NAR explained that, “[m]any
consumers are taking more personal control of the real estate process. These buyers and
sellers are willing to do more of the work in the transaction in exchange for a discount on
commissions and fees — or simply because they want to do it.” (CX 404-005; CX 456-
005 (work product of the NAR Strategic Issue Work Group “was made publicly available
with the intention to be of assistance for the strategic planning of Associations of Realtors
and real estate professionals[,]”” and “represents the careful and balanced work product of
the Strategic Issues Work Group and accurately describes the Work Group’s findings.”)).

Response to CCPF No. 196:
Respondent has no specific response.

Realcomp members who offer low cost, unbundled services testified that they cater to
cost-conscious sellers who might otherwise have sold their properties as FSBO and who
are comfortable performing some of the tasks associated with the real estate transaction
themselves, such as holding open houses or negotiating their own contract. (D. Moody,
Tr. 494-495; Mincy, Tr. 378, 381; CX 526 (Groggins, Dep. at 11)). The Executive of
Realcomp’s largest shareholder board admitted that consumers are willing to do more of
the work in the transaction in exchange for a discount on commission and fees. (CX 405
(Baczkowski, Dep. at 99-100); CX 404-005).

Response to CCPF No. 197:
Respondent has no specific response.

From an economic perspective, limited service brokers are significant because they are a
relatively new business model, facilitated by the Internet, and because they “compete
differently” than traditional brokers. (D. Williams, Tr. 1096). As explained by Dr.
Williams, Complaint Counsel’s economist, limited service brokers compete first by
unbundling listing services — they offer to supply sellers with only a portion of the full
range of brokerage services. (D. Williams, Tr. 1096-1097). Second, limited service
brokers also compete by unbundling their commission structure. (D. Williams, Tr. 1097).

Response to CCPF No. 198:
Respondent has no specific response.
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a. Unbundling of Services

Limited service brokers compete by unbundling listing services — they offer to supply
sellers with only part of the full range of brokerage services. (D. Williams, Tr. 1096-
1097). As a result of this unbundling of brokerage service, limited service brokers allow
home sellers (and indirectly home buyers) to significantly reduce the costs of selling a
home. (CX 498-A-014; CX 533-041 (“In some cases, consumers can save money if they
are willing to show properties, market properties, or hold open houses.”)).

Response to CCPF No. 199:

This is inaccurate because Amerisell Realty offers ERTS listings, which encompass full
service, for only $200 more than Exclusive Agency Listings that do not have those
services at Amerisell. (Kermath, Tr. 729; RX 1; RPF q114(a)).

As Mr. Sweeney testified at trial, some sellers would “absolutely” benefit from using
Exclusive Agency arrangements, particularly if the seller has the time, expertise and
wherewithal to do parts of the transaction themselves. (Sweeney, Tr. 1322-1323, 1348;
CX 349-001-002). Specifically, Mr. Sweeney testified that sellers using a limited service
broker could “save significantly” on the price of a commission. (Sweeney, Tr. 1348; CX
350-003 (“In cases where the seller has the time and the expertise to perform these
functions himself, an opportunity truly exists for the seller to save significantly on real
estate commissions by doing the work himself.”)).

Response to CCPF No. 200:

Mr. Sweeney's testimony that sellers can save significantly on the commission is
conditioned on the house selling. (Sweeney, Tr. 1348). Where the broker(s) take the risk
of a non-sale through payment only through commission, the seller would pay more
through a flat-fee for an EA listing, if the house does not sell.

In addition, the limited service brokerage model “may increase efficiency” for the firms
that adopt it, with the “obvious advantage of lower costs.” (CX 533-041).

Response to CCPF No. 201:
Respondent has no specific response.

b. Unbundling of Commissions

Limited service brokers also compete by unbundling the commission structure. (D.
Williams, Tr. 1097). Under an Exclusive Right to Sell listing contract, the listing
broker’s commission is bundled with the cooperating broker’s commission (i.e., the offer
of compensation). (D. Williams, Tr. 1097). Exclusive Right to Sell contracts therefore
have a “take-or-pay provision;” consumers must pay for the services of a cooperating
broker whether or not a cooperating broker is used in the transaction. (D. Williams, Tr.
1098).
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Response to CCPF No. 202:
Amerisell Realty offers flat-fee Exclusive Right to Sell Listings in Realcomp's service

area for $200 more than a non-ERTS listing. (RX 1; Kermath, Tr. 729-31, 791; RPF
q176).

Under an Exclusive Agency contract, consumers of brokerage services only pay the
commission for the cooperating broker (i.e., the offer of compensation) if the consumers
actually receive services from a cooperating broker. (D. Williams, Tr. 1098; Mincy, Tr.
365-066; CX 439; D. Moody, Tr. 489-490; CX 422 (Aronson, Dep. at 6); CX 205-063
(stating seller will pay 3% commission to cooperating broker but that no commission is
due if seller procures buyer)).

Response to CCPF No. 203:
The statements are somewhat imprecise and inconsistent. It is more accurate to say that

under an EA contract, a seller pays the commission for the cooperating broker (i.e., the
offer of compensation) only if the cooperating broker brought the buyer. (See Mincy, Tr.
365-366).

D. Competition Among Brokers
1. Competition and Cooperation Between Brokers

Real estate brokers compete to obtain listings (to represent sellers) and to represent
buyers. (Mincy, Tr. 360-361; CX 410 (Cooper, Dep. at 63) (brokers compete to obtain
listings)).

Response to CCPF No. 204:
Respondent has no specific response.

Realcomp admits that its members, including its Realcomp Board of Governors, compete
with one another to offer residential real estate brokerage services to consumers. (CX 32-
002). For example, with the exception of two firms that are geographically distant, both
Century 21 Today and SKBK Sotheby’s compete with each of the firms of the other
members of the Realcomp Board of Governors. (CX 43 (Hardy, Dep. at 24-27); CX 211;
CX 41 (Mulvihill, Dep. at 48-49)).

Response to CCPF No. 205:
Respondent has no specific response.

Brokers offering limited services and brokers offering traditional, full services also
compete with one another for new listings. (CX 421 (Whitehouse, Dep. at 14-15, 21); CX
525 (Adams, Dep. at 44-45); Mincy, Tr. 357, 359; CX 422 (Aronson, Dep. at 18)).
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Response to CCPF No. 206:
Respondent has no specific response.

Although brokers compete with one another to secure new listings, once a broker secures
that listing, he or she may then potentially be in a cooperative relationship with those
same or other brokers who are representing buyers. (Mincy, Tr. 361-363).

Response to CCPF No. 207:
Respondent has no specific response.

a. Competition is Local in Nature
In its 2006 Profile of Real Estate Firms, NAR found that, “[g]iven the localized nature of
many real estate activities, 59 percent of firms report that they primarily serve clients in a

particular geographic area.” (CX 370-026; CX 406 (Bishop, Dep. at 34-35)).

Response to CCPF No. 208:
Respondent has no specific response.

Buyers tend to look for homes to purchase in specific, concentrated geographic areas.
The NAR found, in its 2006 Profile of Home Buyers and Sellers, that the median distance
that buyers moved — from their previous residence to the home they purchased — was 13
miles nationally, and 12 miles in the Midwest. (CX 373-025; See also (CX 406 (Bishop,
Dep. at 62)).

Response to CCPF No. 209:
Respondent has no specific response.

Brokers in Southeastern Michigan testified to the often narrow geographic markets in
which they compete. (CX 410 (Cooper, Dep. at 64, 61-62) (agreeing that “competition in
the real estate industry is local in nature”); CX 40 (Elya, Dep. at 15) (“All real estate is
local.”); CX 43 (Hardy, Dep. at 20) (Home sellers are more comfortable dealing with a
local Realtor); CX 39 (Taylor, Dep. at 6) (Most house sales are within a 3 or 4 mile radius
of his office); CX 41 (Mulvihill, Dep. at 10-11) (Selling homes within a 25 mile radius of
his office); CX 415 (Nowak, Dep. at 11) (It is important for a real estate agent to have
knowledge of the areas where they do business)).

Response to CCPF No. 210:
Respondent has no specific response.
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b. Competition for Referrals Is An Important Element of
Competition Among Brokers

Referrals are important for brokers when competing for business representing buyers or
sellers. (CX 373-054, 077; CX 372-043, 065; CX 371-042, 061). “[R]ecommendations
from friends or family and use of the agent in a previous transaction were two of the chief
ways sellers chose an agent. . .” and over 50% of all buyers nationwide between 2003 and
2006 used an agent they found through a referral from a friend, a neighbor, or a relative,
or who the buyer knew personally or from a previous transaction. (CX 373-054, 077; CX
372-043, 065; CX 371-042, 061; CX 406 (Bishop, Dep. at 97-98, 107-108)).

Response to CCPF No. 211:
Respondent has no specific response.

Both limited and full-service brokers in Southeastern Michigan testified to the importance
of a good reputation and a consequent stream of referral business from satisfied
customers to their ability to compete for new business. (Sweeney, Tr. 1318 (Referrals are
“the most important” source of new business); CX 42 (Nead, Dep. at 19) (80% of her
business is from past clients or referrals); CX 40 (Elya, Dep. at 26) (50% of his business
comes from referrals and repeat customers); CX 302-001 (referrals account for 60-70% of
Mr. Whitehouse’s business)).

Response to CCPF No. 212:
Agents offering EA listings do not provide the same level of personal service, and do not

compete well with traditional models for trust and professionalism (Murray, Tr. 292; CX
535-0109; RPF 91172, 181).

2. Competition From Limited Service Brokers

NAR found in 2003 that limited service brokerages have “the potential to change the
competitive landscape of residential real estate brokerage.” (CX 533-040). NAR
reasoned that, even though limited service brokers “may not currently command
significant market share . . . their significance goes beyond their size. They may be
serving a customer need that is not currently being served by the dominant players. In
addition, they may play a larger role in selected markets or may serve a particular
consumer segment better than the dominant models.” (CX 533-038).

Response to CCPF No. 213:
Respondent has no specific response.

a. Growth of the Limited Service Brokerage Model

In 2003, limited service brokerages were estimated to have a 2% market share
nationwide. (RX 154-A-016). According to national consumer surveys taken in 2005,
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however, the use of limited service brokers by sellers had grown to 15% of all brokerage
services. (RX 154-A-016; Murray, Tr. 166-167; CX 534-039, 041 (finding 15% used
limited service brokers and that 37% of sellers considered using them)). Mr. Murray’s
own experience buttresses the finding that more sellers are using limited service brokers:
two national discount chains, Help-U-Sell and Assist2Sell, grew from 300 to more than
1,400 offices during the 2000-2006 time period. (RX 154-A-015-016).

Response to CCPF No. 214:

Mr. Murray found that alternate service brokers declined from 15% to 8% between 2005
to 2006 and they were not gaining the traction that the industry buzz suggested. (Murray,
Tr. 289-291; CX 535-0116; RFP 9 169, 171).

Mr. Murray attributes the growth of limited service brokers in part to the rise of the
Internet, which made it more efficient for brokers to reach potential buyers and to perform
their services on behalf of sellers. (Murray, Tr. 167; RX 154-A-017 (“The Internet
afforded Limited Service Brokers the ability to reach greater real estate professional and
housing consumer audiences. . . [which] in turn, enabled firms to establish a real estate
brokerage at lower costs than before.”); CX 498-A-013 (Internet has contributed to the
entry of several new models of real estate brokerage services); CX 375-029 (“The rise of
the Internet has seen the emergence of [limited service brokers] as a significant
competitor to full-service brokerages.”); CX 404-005 (the Internet has empowered
consumers); CX 534-018 (“While still feeling that the process of selling a home is
stressful, more consumers are feeling confident that they can do it themselves or with less
assistance for a reduced cost.”)).

Response to CCPF No. 215:
Mr. Murray also attributed the growth of limited service brokers to extraordinarily hot

markets on the east and west coasts. (Murray, Tr. 167). See also the Response to CCPF §
214.

Mr. Murray also attributes the growth of limited service brokers to market conditions. For
example, a strong housing market makes some sellers think that they can sell their homes
without the full range of brokerage services while also creating a greater price differential
between traditional full-service brokers and limited service brokers. (Murray, Tr. 168;
RX 154-A-016-017). Alternatively, limited service brokers are an attractive option in
poor housing markets where sellers may not have the equity in their home to afford a
traditional commission due to low home price appreciation. (RX 154-A-020-021 (“The
lack of equity in the housing market in Southeastern Michigan (due to poor economic
conditions and low home price appreciation) may therefore provide a fertile ground for
the growth of Limited Service Brokers.”); Murray, Tr. 169-171).
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Response to CCPF No. 216:
Mr. Murray expects these brokers to decline in a buyer's market (Murray, Tr. 168). Kelly

Sweeney testified that limited service brokers do not do as well in a buyer's market as in a
seller's market. (Sweeney, Tr. 1307, 1326-1329).

In Southeastern Michigan, many people may not have equity in their homes and would
therefore be “price-conscious shopper[s]” who “are generally going to look for the lowest
cost they can to get their homes sold.” (Murray, Tr. 169-171 (explaining that lack of
home price appreciation, people taking out a hundred percent financing, and no equity in
the home will lead people to look for the “lowest-cost alternative they can to sell their
home because, whatever it is, they’re going to write a check to get out of their house”);
RX 154-A-020-021). As explained by Mr. Murray, the strong buyer’s market in
Southeastern Michigan may therefore provide growth opportunities for limited service
brokers because of the likely “fairly high” incidence of “short sales” (when the seller does
not have enough equity in the home to pay the remaining balance on the mortgage or
closing costs). (Murray, Tr. 169-171; RX 154-A-020-021).

Response to CCPF No. 217:
In a buyer's market, people will be less inclined to take the risk of having an exclusive
agent sell their property. (Murray, Tr. 168-169).

Mr. Murray’s opinion is supported by an industry publication by NAR. (CX 533-042)
(“higher unemployment rates may increase the demand for a lower cost [brokerage]
service . . . if home prices have declined, sellers may prefer the less expensive [limited
service brokerage model] . . . .”)).

Response to CCPF No. 218:
Respondent has no specific response.

Brokers in Southeastern Michigan offering limited services testified that their services
often appealed to sellers without equity in their homes. (Mincy, Tr. 382; Hepp, Tr. 598-
599; G. Moody, Tr. 882 (limited services help people in “tough economic times™). For
example, Mr. Hepp testified that he has received referrals from full-service brokers when
a seller had little or no equity in their house and could not pay a 6% commission. (Hepp,
Tr. 598-599 (noting that when a seller has little or no equity in their house, the seller
would have to come up with cash to pay the commission.)).

Response to CCPF No. 219:
Respondent has no specific response.

Limited service brokers have established themselves in the real estate industry. (CX 375-
029) (limited services brokers “are well-established competitors in the real estate industry
that provide alternatives to traditional, full-service brokerage.”)). In its recent 2006
Catalyst for Change paper, NAR found that, “[i]n the next few years, the real estate

50



221.

222.

223.

brokerage business is likely to characterized by growing segmentation, with several
distinct business models for serving consumers” including discount and flat-fee brokers.
(CX 404-010).

Response to CCPF No. 220:
Respondent has no specific response.

b. Limited Service Brokers Put Price Pressure on
Commissions

Although limited service brokers may appeal to sellers who otherwise may choose to sell
their home themselves, limited service brokerages put price pressure on full-service
brokerage commissions. (RX 154-A-018; CX 403-007, 009; Murray, Tr. 174). For
example, NAR concluded in 2003 that, “[o]nline brokerage models or low-service market
discounters will put continuing pressure on broker and agent commissions.” (CX
403-009; CX 456-005 (work product of NAR Strategic Issues Work Group “was made
publicly available with the intention that it would be of assistance for the strategic
planning of Associations of Realtors and real estate professionals[,]” and “represents the
careful and balanced work product of the Strategic Issues Work Group and accurately
describes the Work Group’s findings.”); CX 533-026 (noting that traditional brokerage
firms “are often challenged by larger [firms] that provide a broader range of services, or
by emerging firms who provide a-la-carte services at a lower price.”); CX 404-010
(“Price is the differentiator” or value proposition offered by discount brokers in their
competition with traditional, full-service brokerages.)).

Response to CCPF No. 221:
Respondent has no specific response.

In its 2003 Change is Relentless paper, NAR found that, “[a] growing percentage of
consumers are asking agents to reduce their commissions. This has been sparked by
awareness of discounted online and limited-service models, and remains a challenge for
full-service agents. ‘So far, I have been able to explain to customers why my commission
rate is fair — so far,' says a top agent.” (CX 403-007; See also Murray, Tr. 175-176
(testifying that quote is consistent with his experience with brokers “of all kinds across
the country for the last five to seven years.”)).

Response to CCPF No. 222:
Respondent has no specific response.

“The more well known non-traditional models are, the more they are considered and

used.” (CX 534-007).

= (CX 535-138, in camera). As explained by Mr. Murray, “Any

time you have a competitor in the market who is offering perhaps a little bit fewer
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services and lower price to some degree, it's going to induce some competition on price
into the marketplace.” (Murray, Tr. 174; RX 154-A-018-019 (“Limited Service Brokers
have been able to apply price pressure on full service brokerages at least in part because
sellers have become more aware of these alternatives being available.”)).

Response to CCPF No. 223:
Respondent has no specific response.

Seller awareness of limited service brokers has been growing steadily, which impacts
competition between limited service brokers and full-service brokers because “if more
sellers are aware that there are alternatives that are lower cost, the more sellers are going
to at least investigate it and see if that fits them.” (Murray, Tr. 174-175; RX
154-019-020, in camera; CX 535-031, in camera (2006 study finding] | GzG
I ) CX 534-028-029 (2005
study showing that 69% of sellers were aware of non-traditional service models); CX
403-007 (“Pricing pressures. A growing percentage of consumers are asking agents to
reduce their commissions. This has been sparked by awareness of discounted online and
limited-service models and remains a challenge for full-service agents.”)).

Response to CCPF No. 224:
Respondent has no specific response.

Home sellers have asked full service brokers to explain why their fees are higher than the
alternative brokers. (Sweeney, Tr. 1323; CX 350-008 (Mr. Sweeney advised his agents
on how to “Protect[] Your Commission” in the face of potential discounting that has
become “much more prevalent around the country.”)).

Response to CCPF No. 225:
Respondent has no specific response.

In Southeastern Michigan, Mr. Whitehouse testified that discount brokers are putting
pressure on the commissions of full service brokers, causing full service brokers to have
to explain the value of their services to their clients and find ways to resist this pressure.
(CX 421 (Whitehouse, Dep. at 25-28); See also CX 303-001-002; CX 304). Specifically,
Mr. Whitehouse testified as follows:

Q. So you would agree that full service brokers are in competition with
discount brokers, right?

A: Absolutely. We’re in competition with every brokerage.

Q: And they have to find ways to resist the pressure from discount brokers,

right?
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A: I would say so, yes.

Q: One of the things discount brokers are putting pressure on is the
commission rates, right?

A: Um-hum. Yes.
(CX 421 (Whitehouse, Dep. at 25)).

Response to CCPF No. 226:
Respondent has no specific response.

E. The Multiple Listing Service

Cooperation among brokers operating in almost every local marketplace around the
country is facilitated through the local MLS. (RX 154-A-029). A “primary role” of the
MLS is to “provide a method for the [member] brokerage firms to cooperate with each
other to better serve the buyers and sellers. This has included sharing information on
properties that they have listed for sale . . . and creating rules governing how they will
work and operate which includes the ability of one broker to offer compensation to
another broker.” (CX 414 (Niersbach, Dep. at 23-24); CX 380-011).

Response to CCPF No. 227:
Respondent has no specific response.

In addition to serving as a database of properties for sale, the MLS facilitates an orderly
and efficient marketplace by providing systematic and enforceable rules governing the
sale of listed properties. (RX 154-A-025-026; CX 375-021 (“Agents can conduct
business confidently [through the MLS] because they are reasonably assured that
transactions follow established rules.”); CX 414 (Niersbach, Dep. at 27)).

Response to CCPF No. 228:
Respondent has no specific response.

As Mr. Murray explained at trial, a purpose of the MLS is to facilitate cooperation
between brokers by disseminating information about property listings, not to guarantee
employment or compensation to participating brokers. (Murray, Tr. 203). Indeed, the
amount of compensation, if any, paid by a seller to a listing broker has no impact on the
efficient functioning of the MLS. (Murray, Tr. 203).

Response to CCPF No. 229:

Realcomp is organized for the purpose of serving its members' interests (JX 1, §43).
Realcomp's primary function is the operation of the Realcomp MLS (JX 1, 7 44).
Accordingly, there is a concern that Realcomp's members are receiving compensation.
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(CX 35 (Kage Dep. at 37)). "The purpose of our MLS is to facilitate the sale of
properties between listing and selling agents and, in turn, ensure compensation for both
parties . . ." (CX 212). See also, CCPF 9 314 (reflecting the importance of including a
unilateral offer of compensation to Realtors for every listing in the MLS).

Realcomp members also testified that a purpose of the MLS is to facilitate cooperation
between participants. (CX 42 (Nead, Dep. at 134 (The MLS is “there to enhance the
sharing of information.”); (CX 43 (Hardy, Dep. at 140-141) (The “real reason [for the
MLS] is to accumulate and disseminate information between participants.”)).

Response to CCPF No. 230:

It is inaccurate to suggest that the identification of one purpose excludes other purposes,
or that various purposes are not related. Generally, an MLS levels the playing field
between large and small brokers (RPF 997), and facilitates the subagency relationship
between listing and selling brokers (Realcomp's Proposed Conclusions of Law §300).

MLSs, such as Realcomp, that are affiliated with NAR must follow the mandatory
provisions of NAR’s MLS Policies and Rules. (CX 414 (Niersbach, Dep. at 36-37)).

Response to CCPF No. 231:

Complaint Counsel's statement is correct only if the MLS wishes to remain compliant
with NAR. One option is to cease being a member of NAR, and another option is to see
if an exception can be obtained from NAR. (Kage, Tr. 999-1000).

1. The Closed MLS Database

The general public cannot list their home in the MLS — or search the MLS for a home —
without using a real estate broker who is a member of the MLS. (JX 1-04; RX 154-A-
025).

Response to CCPF No. 232:
Respondent has no specific response.

Specifically, FSBO sellers are generally not allowed to list their properties in their local
MLS. (RX 154-A-007). For example, FSBO sellers are not allowed to list their
properties in the Realcomp MLS. (JX 1-04 (stipulating that a seller must have a listing
agreement with a Realcomp member to have their home listed on the Realcomp MLS);
JX 1-08 (stipulating that FSBO properties are not permitted on the Realcomp MLS)).

Response to CCPF No. 233:
Respondent has no specific response.
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a. Disseminating Information Among Brokers

The listing in the MLS will include details about the home, such as the number of
bedrooms, baths and square footage, as well as the offer of compensation to any
cooperating broker who is the “procuring cause” of a sale of the property, the type of
listing agreement, and the level of services being provided by the listing broker. (Mincy,
Tr. 327-335; CX 426; Murray, Tr. 155, 162-163; RX 154-A-009).

Response to CCPF No. 234:
Respondent has no specific response.

In its Consumed Services White Paper, NAR found that, “[t]he most emphasized function
of the MLS is the listings service: a central repository for ads for salable properties.

These ads (listings) are submitted by a specific real estate agent or broker and serve as a
way to notify other real estate professionals and the home buying public about the
availability of a home.” (CX 375-021; CX 456-004 (the Consumed Services White Paper
was designed to accurately describe the real estate industry and, before distribution, was
determined to be accurate and reliable)).

Response to CCPF No. 235:
Respondent has no specific response.

b. Means to Make Offers of Cooperation

The MLS is the only mechanism NAR is aware of “that provides a platform and rules or
procedures for brokers to cooperate with each other.” (CX 414 (Niersbach, Dep. at 48)).

Response to CCPF No. 236:
Respondent has no specific response.

The ability to include an offer of compensation, which is enforceable through binding
arbitration, separates the MLS from all other aggregations of home listing information.
(RX 154-A-026; CX 220 (one of the purposes of the MLS is to provide a “means by
which authorized Participants make blanket unilateral offers of compensation to other
Participants.”)).

Response to CCPF No. 237:
Respondent has no specific response.

As Realcomp admits, one of “the most important features that separate the MLS from
mainstream advertising options [has] to do with . . . the inclusion of a blanket unilateral
offer of compensation to Realtors for every listing in the MLS. While other advertising
options may do a good job of providing exposure, their business models do not include
protecting your compensation.” (CX 220).

35



239.

240.

241.

242,

Response to CCPF No. 238:
Respondent has no specific response.

In its Consumed Services White Paper, NAR stated that, “[e]qually important . . . MLS
functions include rules enforcement and a means of agreeing on compensation among
MLS participants. Everyone who uses the MLS listings database agrees to the rules of
compensation determined by its membership.” (CX 375-021 (finding that “[t]he
unification of the listings database and a guarantee of compensation create much of the
value that the MLS provides to the marketplace.”)).

Response to CCPF No. 239:
Respondent has no specific response.

2. Dissemination of Listings to Public Websites

In addition to operating a closed database of information about properties for sale that are
listed by its members, MLSs also disseminate listing information to certain public
websites that can be searched by members of the public. (Murray, Tr. 145-146, 206; RX
154-A-034-035 (explaining that the Internet has “revolutionized” the real estate brokerage

industry.)).

Response to CCPF No. 240:
Respondent has no specific response.

Through public websites that are fed listing information by MLSs, home buyers have
direct access to information regarding the thousands of listings by MLS members and
have the ability to search them based on a variety of criteria, such as price, location, type
of dwelling (single-unit, multi-unit, etc.), and characteristics of the property. (CX 498-A-
012; RX 154-A-039).

Response to CCPF No. 241:
Respondent has no specific response.

MLSs do not provide all of the listing information that is on the MLS in their feed to
public Internet websites, such as information about offers of compensation and agent
remarks. (RX 154-A-035; CX 40 (Elya, Dep. at 81-82)). For example, members of the
public searching Realcomp listings online do not typically know what type of listing
agreement — whether an Exclusive Agency or Exclusive Right To Sell listing — is in place
between the seller and their Listing broker. (JX 1-04).

Response to CCPF No. 242:
Respondent has no specific response.
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a. Public Websites

Many MLSs, including Realcomp, disseminate listing information to Realtor.com, the
official consumer website for the National Association of Realtors. (CX 412 (Goldberg,
Dep. at 25, 35); Murray, Tr. 206-207). Realtor.com is operated by Move, Inc., pursuant
to an operating agreement with the National Association of Realtors. (CX 412 (Goldberg,
Dep. at 6-7, 22-23, 25-26); CX 360 (Operating Agreement)).

Response to CCPF No. 243:
Respondent has no specific response.

Many MLSs, including Realcomp, also operate their own public websites, known as MLS
public websites. (RX 154-A-047-048; Murray, Tr. 207-208). For example, Realcomp
provides an exclusive feed of listing information to MoveInMichigan.com, which
Realcomp owns and operates, based on listings in the Realcomp MLS database. (RX
154-A-049; Murray, Tr. 207-208).

Response to CCPF No. 244:
Respondent has no specific response.

b. Internet Data Exchange (IDX)

The majority of MLSs, including Realcomp, also provide listing information to the public
websites of its broker members, known as “IDX websites.” (Murray, Tr. 208-210). IDX
(Internet Data Exchange) is a set of rules and policies that set forth how a local brokerage
firm may receive and display on the broker’s own website the listings of other MLS
members. (Murray, Tr. 208-210; RX 154-A-059-060; CX 414 (Niersbach, Dep. at 50,
55)).

Response to CCPF No. 245:
Respondent has no specific response.

Through IDX, broker websites are able to display listing information from their local
MLS database so that consumers can go to the broker’s website and search for available
properties of all participating MLS members. (Murray, Tr. 208-210; CX 405
(Baczkowski, Dep. at 85)). In essence, MLSs provide a feed of MLS property listings
(referred to as an “IDX feed”) that enables MLS members, with the consent of listing
brokers, to display MLS listing information on their own broker websites. (Murray, Tr.
208-210; RX 154-A-059-060; CX 414 (Niersbach, Dep. at 50)).

Response to CCPF No. 246:
Respondent has no specific response.
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For the 91% of firm websites nationwide that contain searchable property listings, the
IDX feed is how those firms obtain listings other than their own. (RX 154-A-060). For
example, a customer is Southeastern Michigan can visit Remax.com, one of the large
franchise brokerage websites, and view properties in Southeastern Michigan that are
listed by all different brokers, such as Century 21 Town & Country and Weir Manuel, in
Realcomp’s MLS that participate in the IDX feed. (Murray, Tr. 209-210; RX 154-A-
060).

Response to CCPF No. 247:
Respondent has no specific response.

RESPONDENT: REALCOMP I1 LTD.
A. Realcomp’s Corporate Structure

Realcomp is a corporation organized, existing, and doing business under, and by virtue
of, the laws of the State of Michigan. (JX 1-06).

Response to CCPF No. 248:
Respondent has no specific response.

Realcomp’s office and principal place of business is located at 28555 Orchard Lake
Road, Suite 200, Farmington Hills, Michigan 48334. (JX 1-06).

Response to CCPF No. 249:
Respondent has no specific response.

Realcomp was founded in November 1993 and started doing business in January 1994.

(CX 36 (Kage, IHT at 10)). Realcomp started out with about 7000 members and in
August 2006 Realcomp had grown to 14,850 members. (CX 36 (Kage, [HT at 10)).

Response to CCPF No. 250:
Realcomp presently has approximately 13,800 members. (Kage, Tr. 1026).

Realcomp was formed in 1993 after six boards and associations of Realtors merged to
form Realcomp. (CX 54; CX 56; CX 88).

Response to CCPF No. 251:
Seven boards and associations merged to form Realcomp. (CX 54)

The Birmingham Bloomfield Board had its own MLS, prior to merging into Realcomp.
(Kage, Tr. 898).
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Response to CCPF No. 252:
Respondent has no specific response.

1. Realcomp’s Ownership

Realcomp is currently owned by seven shareholder Realtor boards and associations.
(Kage, Tr. 900).

Response to CCPF No. 253:
Respondent has no specific response.

The seven shareholder owner boards of Realcomp are: The Dearborn Board of Realtors,
Detroit Association of Realtors, Eastern Thumb Association of Realtors, Livingston
Association of Realtors, Metropolitan Consolidated Association of Realtors, North
Oakland County Board of Realtors, and the Western-Wayne Oakland County Association
of Realtors. (JX 1-03).

Response to CCPF No. 254:
Respondent has no specific response.

Each Realcomp shareholder owner board is comprised of competing Realtor members.
(Kage, Tr. 900-901; CX 32-002 (Answer)).

Response to CCPF No. 255:
Respondent has no specific response.

A Realcomp shareholder must be a Realtor board or association that is a member in good
standing of the National Association of Realtors. (JX 1-03).

Response to CCPF No. 256:
Respondent has no specific response.

2. Realcomp’s Governance

The Realcomp Board of Governors are made up of representatives from each of the seven
shareholder owner associations of Realcomp. (Kage, Tr. 901; CX 36 (Kage, IHT at 7-8)).

Response to CCPF No. 257:
Respondent has no specific response.

The business and affairs of Realcomp are conducted by its Board of Governors. (JX 1-
03; CX 59-010).
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Response to CCPF No. 258:
Respondent has no specific response.

Each shareholder board or association selects one Governor and one Alternate to the
Realcomp Board of Governors. (JX 1-03).

Response to CCPF No. 259:
Respondent has no specific response.

Each Realcomp Governor must be a Realtor. (Kage, Tr. 901).

Response to CCPF No. 260:
Respondent has no specific response.

The Realcomp Board of Governors is made up of people from different real estate firms.
(Kage, Tr. 901; CX 211).

Response to CCPF No. 261:
Respondent has no specific response.

According to the Realcomp Bylaws, the Board of Governors shall consist of “no more
than eighteen (18) members, with two (2) Governors and one (1) Alternate Governor to
be selected by each of the six Shareholders.” (CX 59-010).

Response to CCPF No. ’262:
Respondent has no specific response.

According to the Realcomp Bylaws, one of the Governors from each Shareholder must be
“actively practicing real estate.” (CX 59-011).

Response to CCPF No. 263:
Respondent has no specific response.

Each shareholder owner of Realcomp selects their representatives on the Realcomp Board
of Governors. (CX 36 (Kage, IHT at 12); JX 1-03). Each board member serves a 3 year
term. (CX 36 (Kage, IHT at 13)).

Response to CCPF No. 264:
Respondent has no specific response.

The 2007 Realcomp Board of Governors are made up of Realtors from numerous

different brokerage firms which compete with one another for business in Southeastern
Michigan. (JX 1-10; CX 211; CX 35 (Kage, Dep. 19-20)).
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Response to CCPF No. 265:
The documents and testimony merely list the Board of Governor members and their

contact information. Southeastern Michigan's residential real estate market is, however,
very competitive. (RPF q784-85).

According to Realcomp, “The role of the Board of Governors is to be knowledgeable
about the challenges and issues, provide oversight of the organization and always focus
on the best interests of Realcomp.” (CX 217).

Response to CCPF No. 266:
Respondent has no specific response.

The Realcomp Board of Governors is ultimately responsible for the actions of Realcomp
and its employees. (CX 42 (Nead, Dep. at 56-57)).

Response to CCPF No. 267:
Respondent has no specific response.

The Realcomp Board of Governors have the authority to set and approve the MLS rules,
to authorize the officers to engage in activities to make the MLS work, and to make sure
that the rules are effective for members. (CX 38 (Gleason, Dep. at 19); CX 36 (Kage,
IHT at 11-12, 25); CX 415 (Nowak, Dep. at 31)). Karen Kage attends all of the Board of
Governors meetings. (Kage, Tr. 902).

Response to CCPF No. 268:

The Board of Governors needs shareholder approval for certain actions. (CX 38 (Gleason,
Dep. at 19)). Kage testified that she attended committee and Board of Governors
meetings, but not that she was responsible for attending all meetings. (Kage, Tr. 899,
902).

Karen Kage prepares the information packets for the Realcomp Board of Governors,
including any proposed changes to the Realcomp Rules and Regulations that come out of
the Realcomp MLS User Committee meetings. (CX 36 (Kage, IHT at 26-27)).

Response to CCPF No. 269:
Respondent has no specific response.

The MLS User Committee discusses issues regarding the MLS Rules and Regulations
and can then make recommendations to the Realcomp Board of Governors. (Kage, Tr.
901). Karen Kage attends most MLS User Committee meetings. (Kage, Tr. 902).

Response to CCPF No. 270:
Respondent has no specific response.
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As CEO of Realcomp, Karen Kage needs to be familiar with the Realcomp Rules and
Regulations in order to do her job. (CX 36 (Kage, IHT at 25-26)). She stays current with
the changes to the MLS Rules and Regulations. (CX 36 (Kage, [HT at 25-26)).

Response to CCPF No. 271:
Respondent has no specific response.

The Board of Governors decides whether or not to adopt recommendations from the MLS
User Commiittee. (Kage, Tr. 902; CX 92).

Response to CCPF No. 272:
Respondent has no specific response.

The Board of Governors passes a motion with the approval of the majority of the
Governors. (CX 59-018; CX 54-027). If the Board of Governors adopts a
recommendation from the MLS User Committee, then the Realcomp Rules and
Regulations are changed accordingly. (Kage, Tr. 902-903).

Response to CCPF No. 273:
Respondent has no specific response.

The October 2006 Realcomp Rules and Regulations are the current Rules and
Regulations. CX 35 (Kage, Dep. at 7); CX 100; Kage, Tr. 973).

Response to CCPF No. 274: .
Realcomp recently changed its Rules to repeal the Search Function Policy and change the

definition of ERTS, so that full services are no longer required with an ERTS listing.
(RX 160). This change was adopted by Realcomp's Board as reflected in its April 27,
2007 minutes. (CX 626).

The Realcomp Board of Governors approved the October 2006 Rules and Regulations.
(CX 35 (Kage, Dep. at 8)).

Response to CCPF No. 275:
Respondent has no specific response.

Realcomp members have to abide by the Realcomp Rules and Policies. (CX 35 (Kage,
Dep. at 16); CX 90).

Response to CCPF No. 276:
Respondent has no specific response.

The Realcomp Board of Governors approve any changes to the Realcomp Policy
Handbook. (CX 35 (Kage, Dep. at 15-16); CX 90).
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Response to CCPF No. 277:
Respondent has no specific response.

3. Realcomp’s Membership

Realcomp currently has over 2,200 real estate office members in Southeastern Michigan.
(Kage, Tr. 903).

Response to CCPF No. 278:
Respondent has no specific response.

Realcomp currently has about 14,000 members, consisting of both real estate brokers and
real estate agents, who “compete with one another to provide residential real estate
brokerage service to customers.” (CX 32-002 (Answer); Kage, Tr. 903).

Response to CCPF No. 279:
Respondent has no specific response.

Realcomp’s membership has grown over the years. In January 2004, Realcomp had
11,700 members, “nearly one half of all Realtors in the state.” (CX 221-003). In May
2004, Realcomp had 12,248 members and 1,800 subscribing real estate brokerage offices.
(CX 219-003).

Response to CCPF No. 280:
Respondent has no specific response.

In November 2006, Realcomp told NAR that its members accounted for “almost half of
all Realtors in the state.” (CX 233).

Response to CCPF No. 281:
Respondent has no specific response.

Realcomp is the largest MLS in Michigan, meaning that Realcomp has the most members
of any MLS in Michigan. (Kage, Tr. 993; JX 1-06).

Response to CCPF No. 282:
Respondent has no specific response.

Realcomp advertises to the public that it is the largest MLS in Michigan. (Kage, Tr. 911).

Response to CCPF No. 283:
Respondent has no specific response.
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Realcomp told its members that “the goal of the Realcomp Board of Governors is to
continue to merge with neighboring MLSs in order to bring you more information and
eliminate the need for yet another property search database.” (CX 31).

Response to CCPF No. 284:
Respondent has no specific response.

A Realcomp member is any person authorized by Realcomp to access, use or enjoy the
benefits of the Realcomp MLS in accordance with Realcomp’s bylaws, policies, rules and
regulations. (JX 1-03).

Response to CCPF No. 285:
Respondent has no specific response.

Realcomp’s membership is open to any real estate broker who is a member of one of the
shareholder boards. (Kage, Tr. 900-901; CX 410 (Cooper, Dep. at 26-28); CX 210
(application for Realcomp membership requiring applicant to submit license number any
board affiliation)). Thus, any Michigan licensed real estate broker can join NAR and one
of the shareholder boards, and in turn join Realcomp. (D. Williams, Tr. 1100; CX 414
(Niersbach, Dep. at 9) (explaining that once a broker joins the local association of
Realtors, they automatically become members of the state and National Association of
Realtors)).

Response to CCPF No. 286:
Respondent has no specific response.

All Realcomp members are NAR members. (JX 1-03 (providing that a shareholder of
Realcomp “must be a Realtor Board or Association that is a member in good standing of
the National Association of Realtors.”); CX 100-003 (Realcomp MLS rules defining a
“Participant” as a “Realtor eligible to receive MLS™)).

Response to CCPF No. 287:
Respondent has no specific response.

Realcomp is organized for the purpose of serving its members’ interests. (JX 1-06).

Response to CCPF No. 288:
Respondent has no specific response.

Some of the Realcomp members are appraisal companies, which also have agents.
(Kage, Tr. 903; CX 127; CX 138 (example of a Realcomp appraisal agent).

Response to CCPF No. 289:
Appraisers who are members of Realcomp need not have agents. (Kage, Tr. 903).

64



290.

291.

292.

293.

294.

295.

Each Realcomp member is required to hold an active real estate license, an active
appraiser license, or both. (JX 1-06).

Response to CCPF No. 290:
Respondent has no specific response.

Each broker member has to agree to abide by the Realcomp Rules and Regulations, and
the policies and procedures in the Realcomp II Ltd. Policy Handbook. (JX 1-03; CX 212;
CX 35 (Kage, Dep. at 20-22)).

Response to CCPF No. 291:
Realcomp notes that the citation to CX 212 is inaccurate.

Each Realcomp broker member has to sign a “Realcomp II Ltd. Application for
Participation” in order to join Realcomp. (CX 36 (Kage, Dep. at 16-17); CX 210). By
signing this application, the Realtor “agrees to abide by the Bylaws, Policies, Rules &
Regulations and all official guidelines of the Realcomp II Ltd. Multiple Listing Service.”
(CX 210-001; CX 35 (Kage, Dep. at 17)).

Response to CCPF No. 292:
Respondent has no specific response.

Realcomp fines brokers for violating any of the Realcomp Rules or Policies are assessed

to the broker, not the agent, because the broker is responsible for all listings from his or
her office. (CX 36 (Kage, [HT at 105-106)).

Response to CCPF No. 293:
Respondent has no specific response.

B. Realcomp’s Association With the National Association of Realtors

The NAR handles policies, procedures and lobbying on behalf of its over 800 MLS board
and association members. (Kage, Tr. 900).

Response to CCPF No. 294:
Respondent has no specific response.

Each of the Realcomp shareholder owner boards is affiliated with NAR. (Kage, Tr. 900).

Response to CCPF No. 295:
Respondent has no specific response.
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Realcomp is affiliated with NAR by virtue of its ownership by NAR-affiliated
Associations of Realtors. (CX 36 (Kage, IHT at 10-11)). Therefore, Realcomp has to
follow the NAR rules. (CX 36 (Kage, IHT at 11)).

Response to CCPF No. 296:
Respondent has no specific response.

Realcomp has been affiliated with NAR since its inception. (Kage, Tr. 972).

Response to CCPF No. 297:
Respondent has no specific response.

Karen Kage testified that the Realcomp Bylaws require that Realcomp abide by NAR’s
rules, so Realcomp adopts NAR changes into its own rules and then sends a
communication out to Realcomp members letting them know of the rule changes. (Kage,
Tr. 971-972; CX 36 (Kage, IHT at 27-28)).

Response to CCPF No. 298:
Respondent has no specific response.

C. The Realcomp MLS Member Services

Realcomp services the territory within Southeastern Michigan, including Livingston
county, Oakland county, Macomb county and Wayne county. (JX 1-06).

Response to CCPF No. 299:
Respondent has no specific response.

Every Realcomp member pays the same basic fees to become a member: Office fee of
$75.00 per quarter per participating office and Usage fee of $99.00 per quarter per
Realcomp participant. (Kage, Tr. 903-904; CX 222-002; CX 35 (Kage, Dep. at 41-42)).

Response to CCPF No. 300:
Respondent has no specific response.

All members of Realcomp, including members who offer alternative business models,
pay the same dues to Realcomp. (Kage, Tr. 903-904; CX 35 (Kage, Dep. at 22); CX
210).

Response to CCPF No. 301:
Respondent has no specific response.
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Realcomp sends a monthly magazine, Real Solutions to its members to update them on
the services offered by Realcomp. (CX 42 (Nead, Dep. at 53-54); CX 279 (marked as CX
105 at deposition)).

Response to CCPF No. 302:
Respondent has no specific response.

1. The Realcomp MLS Database
The main service that Realcomp offers its members is the MLS. (Kage, Tr. 907).

Response to CCPF No. 303:
Respondent has no specific response.

The purpose of the Realcomp MLS is to represent the best interests of Realtor
participants who pay dues to Realcomp. (Kage, Tr. 903; CX 212; CX 35 (Kage, Dep. at
21)).

Response to CCPF No. 304:
Respondent has no specific response.

The Realcomp MLS online system is available 24 hours a day. (Kage, Tr. 907). The
Realcomp MLS online system enables members with internet access to access the
Realcomp MLS online from any computer. (Kage, Tr. 907-908).

Response to CCPF No. 305:
Additionally, in this day in age, MLS systems like Realcomp are entirely computer based.

(Murray, Tr. 78).

Each Realcomp member has a log-in name and password to access the Realcomp MLS
online system. (Kage, Tr. 908).

Response to CCPF No. 306:
Respondent has no specific response.

The Realcomp MLS allows members to upload up to six photos per listing. (Kage, Tr.
909).

Response to CCPF No. 307:
Respondent has no specific response.

The Realcomp MLS allows each listing to include a virtual tour, which is like a rotating

360-degree photo of the home, enabling consumers or agents to get a better idea of all the
rooms in the home. (Kage, Tr. 909).
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Response to CCPF No. 308:
Respondent has no specific response.

Realcomp enables its members to email MLS listing information to consumers, and these
emails include Google Maps, which are popular among consumers. (CX 237-001; CX 35
(Kage, Dep. at 107-109)). Realcomp touted this new feature to its members. (CX 237-
001; CX 35 (Kage, Dep. at 107-109)).

Response to CCPF No. 309:
Respondent has no specific response.

Realcomp wants the information in the Realcomp MLS to be accurate at all times,
because accuracy is important to Realcomp members to be able to “do their job.” (Kage,
Tr. 908; CX 35 (Kage, Dep. at 30, 35-36)).

Response to CCPF No. 310:
Respondent has no specific response.

One of Realcomp’s goals is to “maintain the value of the MLS content and provide the
highest possible quality of information.” (CX 217; CX 35 (Kage, Dep. at 29-30)).

Response to CCPF No. 311:
Respondent has no specific response.

Each month, Realcomp sends a newsletter to all of the Realcomp members, and Karen
Kage writes an article called “Straight Talk.” (Kage, Tr. 909-910 (Karen Kage wants the
Straight Talks to be truthful and accurate)).

Response to CCPF No. 312:
Respondent has no specific response.

In the February 2007, Straight Talk, Karen Kage stated that the MLS is:

A facility for the orderly correlation and dissemination of listing information
among Participants so that they may better serve their clients and customers
and the public; a means by which authorized Participants make blanket
unilateral offers of compensation to other Participants (acting as subagents,
buyer agents, or in other agency or non-agency capacities defined by law); a
means by which information is accumulated and disseminated to enable
authorized Participants to prepare appraisals and other valuations of real
property; [a] means by which Participants engaging in real estate appraisal
contribute to common databases. (CX 220; CX 35 (Kage, Dep. at 34-35);
Kage, Tr. 910-911).
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Response to CCPF No. 313:
Ms. Kage's definition of MLS was framed as, "According to NAR . . ." Additionally,

there should be parentheses around the "a" after the first semicolon.

314. According to Karen Kage, “the most important features that separate the MLS from
mainstream advertising options have to do with: 1) the accuracy and timeliness of the
property database that is created and maintained by Realtors for Realtors and 2) the
inclusion of a blanket unilateral offer of compensation to Realtors for every listing in the
MLS.” (CX 220; CX 35 (Kage, Dep. at 34-38)).

Response to CCPF No. 314:
Respondent has no specific response.

315. Karen Kage believes that there is power in the modern MLS. (CX 221-002).

Response to CCPF No. 316:
Respondent has no specific response.

316. Realcomp highlights to consumers the “market power and benefits of Multiple Listing
Service.” (CX 78-003; CX 35 (Kage, Dep. at 51)).

Response to CCPF No. 316:
CX 78 is an article aimed at consumers regarding the value of a full-service broker. One

of the expectations a consumer should have is for the realtor to "explain market power
and benefits of MLS."

a. Requirements for Dissemination of Listings Among
Members

317. A home seller has to have a contract with a Realcomp member listing agent in order to
get their listing onto the Realcomp MLS. (CX 36 (Kage, IHT at 37); Kage, Tr. 972; JX 1-
04; CX 35 (Kage, Dep. at 97-98)).

Response to CCPF No. 317:
Respondent has no specific response.

318. Realcomp admitted that “The agreement for services is between the seller and listing

broker, and the agreement is valid regardless of the level of these services.” (CX 29; CX
36 (Kage, IHT at 139-140)).

Response to CCPF No. 318:
Respondent has no specific response.
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Realcomp allows only “exclusive listings,” which are listings under which the seller is
represented by one agent and one agent only. (CX 42 (Nead, Dep. at 98-99)). All listings
on the Realcomp MLS are therefore exclusive, regardless of listing type. (CX 42 (Nead,
Dep. at 100)).

Response to CCPF No. 319:
Respondent has no specific response.

Realcomp requires its members to input all of their listings into the Realcomp MLS,
unless a seller chooses not to have their listing in the MLS. (CX 100-004; CX 36 (Kage,
IHT at 28); CX 35 (Kage, Dep. at 8)). Realcomp members are fined if they are in
violation of this rule. (CX 36 (Kage, IHT at 102)).

Response to CCPF No. 320:
Respondent has no specific response.

Any listing submitted to the Realcomp MLS “is subject to the rules and regulations of the
Service upon signature of the seller(s)/lessor(s).” (CX 100-004; CX 35 (Kage, Dep. at 9);
Kage, Tr. 973).

Response to CCPF No. 321:
Respondent has no specific response.

There is no requirement under the Realcomp rules for a member to have a cooperating
broker who is a Realcomp member. (Kage, Tr. 979; JX 1-05). A Realcomp member who
has a listing in the Realcomp MLS can sell houses to a non-represented buyer, or to a
buyer represented by a broker or agent who is not a Realcomp member. (Kage, Tr. 979).

Response to CCPF No. 322:
Respondent has no specific response.

i Listing Information

When a Realcomp member inputs a listing into the Realcomp MLS, the member must fill
in the listing type field with either Exclusive Right to Sell, Exclusive Agency, Limited
Service or MLS Entry Only. (CX 36 (Kage, IHT at 35); Kage, Tr. 973).

Response to CCPF No. 323:
Respondent has no specific response.

The listing type field has been a mandatory field for Realcomp participants for a while.
(Kage, Tr. 974). The listing type is shown in bold in the right hand corner of each
Realcomp listing, making this information readily available to Realcomp members. (CX
248; CX 35 (Kage, Dep. at 129-130)).
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Response to CCPF No. 324:
Respondent has no specific response.

ii. Listing Types
Realcomp does not require that brokers who list properties pursuant to any listing
agreement on the Realcomp MLS be compensated at all, whether by commission or

otherwise. (JX 1-04; CX 42 (Nead, Dep. at 105-107).

Response to CCPF No. 325:
Respondent has no specific response.

A listing broker could agree not to receive any form of compensation from the seller.
(Kage, Tr. 976).

Response to CCPF No. 326:
Respondent has no specific response.

1) Exclusive Right to Sell/ Full Service

Realcomp admitted that an Exclusive Right to Sell listing (ERTS) is a listing agreement
under which the property owner or principal appoints a real estate broker as his or her
exclusive agent for a designated period of time, to sell the property on the owner’s stated
terms, and agrees to pay the broker a commission when the property is sold, whether by
the listing broker, the owner or another broker. (CX 32-004 (Answer)).

Response to CCPF No. 327:
Respondent has no specific response.

Realcomp admitted that an Exclusive Right to Sell listing is the form of listing agreement
traditionally used by listing brokers to provide full service residential real estate
brokerage services. (CX 32-004 (Answer)).

Response to CCPF No. 328:
Realcomp has eliminated the Minimum Service Definition so that full services are no

longer required with an ERTS listing. (CX 626).
In October 2006, Realcomp defined an Exclusive Right to Sell listing as the

“conventional form of listing submitted to the Multiple Listing Service.” (CX 42 (Nead,
Dep. at 102); CX 100-004).

Response to CCPF No. 329:
Respondent has no specific response.
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Karen Kage admitted that “Any reference to Exclusive Right to Sell (ERTS) in the MLS
also means that the listing is a Full Service listing.” (CX 223; CX 35 (Kage, Dep. at 52)).

Response to CCPF No. 330:

Realcomp has eliminated the Minimum Service Definition so that full services are no
longer required with an ERTS listing, and notes that the reference to CX 223 should be to
CX 29.

As Mr. Elya explained, the Realcomp rules impose a minimum set of services for a listing
to be considered an Exclusive Right to Sell listing. (CX 40 (Elya, Dep. at 72-73); CX 38
(Gleason, Dep. at 49, 54, 57)).

Response to CCPF No. 331:
Realcomp has eliminated the Minimum Service Definition so that full services are no
longer required with an ERTS listing. (CX 626).

Realcomp highlights to consumers all of the services that a typical full service, Exclusive
Right to Sell broker does. (CX 78; CX 35 (Kage, Dep. at 48-49)). Realcomp adopted an
article that highlights to consumers the great things about typical full service Exclusive
Right to Sell listings, and describes alternative business models as “you get what you pay
for.” (CX 78; CX 35 (Kage, Dep. at 48-51)).

Response to CCPF No. 332:
Realcomp has eliminated the Minimum Service Definition so that full services are no
longer required with an ERTS listing. (CX 626).

According to Realcomp, “Full Service” means a listing broker will provide all of the
following services: (1) Arrange appointments for cooperating brokers to show listed
property to potential purchasers; (2) Accept and present to the seller(s) offers to purchase
procured by cooperating brokers; (3) Advise the seller(s) as to the merits of offers to
purchase; (4) Assist the seller(s) in developing, communicating, or presenting
counteroffers; and (5) Participate on the seller(s) behalf in negotiations leading to the sale
of the listed property. (CX 18-003-004; Kage, Tr. 966-967; CX 100-005).

Response to CCPF No. 333:
Realcomp notes that the citation to CX 100-005 is inaccurate, but the statement is

accurate (RPF q14).
In April 2004, Karen Kage sent out a newsletter to the Realcomp members regarding full

service listings. (CX 29). Karen Kage testified that she wanted her newsletter to be
truthful and accurate. (Kage, Tr. 969).
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Response to CCPF No. 334:
CX 29 was a newsletter regarding "listing types," and was not limited to "full service

listings."

The April 2004 newsletter addressed the issue of what was considered “full service.”
(CX 29; Kage, Tr. 969). Karen Kage told her members that if a seller schedules their
own appointment, the listing could not be full service. (Kage, Tr. 969; CX 29).

Response to CCPF No. 335:
Respondent has no specific response.

The April 2004 newsletter further told Realcomp members that if a seller was performing
any other duties that fell under “full service umbrella” the listing had to be designated as
limited service. (CX 29; Kage, Tr. 969).

Response to CCPF No. 336:
Respondent has no specific response.

Karen Kage admitted that it is possible to have an Exclusive Right to Sell contract where
no broker is paid a commission. (Kage, Tr. 976-977; CX 35 (Kage, Dep. at 9-10); CX
100-012).

Response to CCPF No. 337:
Karen Kage testified that this is possible, but only in very specific circumstances. (Kage,

Tr. 976-977). An exclusion could apply only to a named party in the contract. (CX 100-
112).

Realcomp has no knowledge of the terms of the compensation arrangements, if any, in
place between a listing broker and a home seller whose property is listed in the Realcomp
MLS pursuant to an Exclusive Right to Sell listing. (JX 1-04).

Response to CCPF No. 330:
Respondent has no specific response.

Realcomp’s rules have never prohibited a listing broker from charging a home seller one
fee for posting an Exclusive Right to Sell listing in the MLS and another fee for including
that listing among the listings transmitted by Realcomp to the Approved Websites. (JX
1-05).

Response to CCPF No. 339:
Respondent has no specific response.

When an unrepresented buyer purchases a home from a seller using a Full Service
Exclusive Right to Sell Realcomp listing broker, the listing broker will take the full
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commission agreed to by the seller, including the portion offered to cooperating brokers.
(CX 42 (Nead, Dep. at 119-121)).

Response to CCPF No. 340:
Respondent has no specific response.

2) Exclusive Agency
Exclusive Agency contracts are used by discount brokers to offer unbundled real estate
brokerage services. (RX 154-A-012-013; Mincy, Tr. 368-370; Kermath, Tr. 729-731; RX
1-002; D. Moody, Tr. 483-485; CX 453-001-002; CX 422 (Aronson, Dep. at 10)).

Response to CCPF No. 341:
Respondent has no specific response.

Realcomp admitted that an Exclusive Agency listing is a listing agreement under which
the listing broker acts as an exclusive agent of the property owner or principal in the sale
of a property, but reserves to the property owner or principal a right to sell the property
without further assistance of the listing broker, in which case the listing broker is paid a
reduced or no commission when the property is sold. (CX 32-004 (Answer)).

Response to CCPF No. 342:
Respondent has no specific response.

An Exclusive Agency listing can be a full service listing. (CX 36 (Kage, IHT at 121)).

Response to CCPF No. 343:
Respondent has no specific response.

NAR believes that “an Exclusive Agency listing is not a FSBO, since it is in fact a
listing.” (CX 234-002; CX 35 (Kage, Dep. at 95-100); CX 235). NAR further stated that
“an Exclusive Agency listing that is placed in the MLS includes an offer of cooperation
and compensation to MLS participants.” (CX 234-002; CX 35 (Kage, Dep. at 95-100);
CX 235).

Response to CCPF No. 344:
Respondent has no specific response.

Under an Exclusive Agency listing, a listing agent could sign a contract to receive money
up front in order to be compensated even if the seller finds the buyer because a listing
agent and seller “can contract for whatever the two agree to.” (CX 36 (Kage, IHT at 55-
56)).
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Response to CCPF No. 345:

Respondent has no specific response.

Realcomp has no problem with a listing broker entering into an Exclusive Agency
contract with a seller, regardless of whether or not the listing broker is paid. (CX 38
(Gleason, Dep. at 31)).

Response to CCPF No. 346:
Respondent has no specific response.

Realcomp has no knowledge of the terms of the compensation arrangements, if any, in
place between a listing broker and a home seller whose property is listed in the Realcomp
MLS pursuant to an Exclusive Agency listing. (JX 1-05).

Response to CCPF No. 347:
Respondent has no specific response.

i. Limited Service

According to Realcomp, “Limited Service” means the listing broker will not provide one
or more of the following services: (1) Arrange appointments for cooperating brokers to
show listed property to potential purchasers but instead gives cooperating brokers
authority to make such appointments directly with the seller(s); (2) Accept and present to
the seller(s) offers to purchase procured by cooperating brokers but instead gives
cooperating brokers authority to present offers to purchase directly to the seller(s); (3)
Advise the seller(s) as to the merits of offers to purchase; (4) Assist the seller(s) in
developing, communicating, or presenting counteroffers; and (5) Participate on the
seller(s) behalf in negotiations leading to the sale of the listed property. (CX 18-003-004;
CX 100-005).

Response to CCPF No. 348:
Respondent has no specific response.

ii. MLS Entry Only

According to Realcomp, “MLS Entry Only” means the listing broker will not provide any
of the following services: (1) Arrange appointments for cooperating brokers to show
listed property to potential purchasers; (2) Accept and present to the seller(s) offers to
purchase procured by cooperating brokers; (3) Advise the seller(s) as to the merits of
offers to purchase; (4) Assist the seller(s) in developing, communicating, or presenting
counteroffers; and (5) Participate on the seller(s) behalf in negotiations leading to the sale
of the listed property. (CX 18-004; CX 100-005).
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Response to CCPF No. 349:
Respondent has no specific response.

b. Offers of Compensation

On each listing filed with the Realcomp MLS, the listing broker must make a unilateral
offer of compensation to any Realcomp member who acts as a cooperating broker and
procures a buyer who purchases the listing property. (JX 1-03). Offers of compensation
to cooperating brokers are made through the Realcomp MLS, and are not displayed on
public websites. (JX 1-07).

Response to CCPF No. 350:
Respondent has no specific response.

The most common offer of compensation in the Realcomp MLS is 3 percent of the sale
price. (CX 42 (Nead, Dep. at 104-105)).

Response to CCPF No. 351:
Respondent has no specific response.

Under the Realcomp rules the listing agent does not input the amount of compensation
that they’re receiving into the Realcomp MLS. (Kage, Tr. 975).

Response to CCPF No. 352:
Respondent has no specific response.

Realcomp does not set the commission rates for its members. (Kage, Tr. 976).

Response to CCPF No. 353:
Respondent has no specific response.

The compensation paid by a home seller to a Realcomp member listing broker is
determined by negotiation between that home seller and that listing broker. (JX 1-04).

Response to CCPF No. 354:
Respondent has no specific response.

Realcomp brokers representing buyers can negotiate the offer of compensation with a
listing agent — regardless of listing type — before showing a home to the buyer. (CX 42
(Nead, Dep. at 123-124)).

Response to CCPF No. 355:
Negotiating the offer of compensation with a listing agent before showing a home to the

Buyer is a rare occurrence. (CX 42 (Nead, Dep. at 123-124)).
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i. The Unilateral Offer

According to Karen Kage, “Listing commissions are a requirement of the MLS. A
commission amount must be entered into at least one of the following commission fields:
Sub Agency (SAC), Buyer Agency (BAC), or Non Agency (NAC).” (CX 219-001; CX
35 (Kage, Dep. at 33-34)). This enables Realcomp members to know what commission is
due to them if they are the procuring cause of the sale of the home. (CX 219-001; CX 35
(Kage, Dep. at 33-34)).

Response to CCPF No. 356:
Respondent has no specific response.

The Realcomp MLS Rules and Regulations, which every Realcomp member must abide
by, have a provision laying out the rules regarding compensation. (CX 100-010-011;
Kage, Tr. 975). The compensation provision requires Realcomp members to enter the
offer of compensation to any Realcomp participant who brings in the buyer. (CX 100-
010-011). This provision in the Realcomp Rules and Regulations gives a mechanism for
the Selling Agent to attempt to get the commission they earned if there were any
problems. (CX 36 (Kage, IHT at 97-98)).

Response to CCPF No. 357:
Respondent has no specific response.

Under both an Exclusive Right to Sell Listing and an Exclusive Agency Listing, there is
always an offer of compensation to the cooperating broker who brings in the buyer. (CX
36 (Kage, IHT at 79)).

Response to CCPF No. 358:
Respondent has no specific response.

Realcomp has no rules specifying the minimum services that a cooperating broker must
perform (other than performance as the procuring cause of sale) to be entitled to
compensation in the event of a consummated transaction. (JX 1-05).

Response to CCPF No. 359:
Respondent has no specific response.

ii. Protections for Cooperating Brokers
According to Realcomp’s President, under the Realcomp rules, the listing broker must
stand behind an offer of compensation; the listing broker is a guarantor of the offer. (CX

43 (Hardy, Dep. at 115-116); CX 42 (Nead, Dep. at 103-104); CX 421 (Whitehouse, Dep.
at 136-137)).
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Response to CCPF No. 360:
Respondent has no specific response.

Under the Realcomp rules, a listing broker and a cooperating broker are free to negotiate
a new commission. (Kage, Tr. 979-980; JX 1-05).

Response to CCPF No. 361:
Respondent has no specific response.

The cooperating broker can rely on the offer of compensation. (CX 37 (Bowers, Dep. at
41)). Even if the listing broker decides to discount the total commission paid by the
seller, the cooperating broker is still entitled to the offer of compensation put on the
Realcomp MLS. (CX 37 (Bowers, Dep. at 41)).

Response to CCPF No. 362:
Respondent has no specific response.

If a cooperating broker is not paid a commission that is rightfully due to them, the
cooperating broker can file a grievance or arbitration through their shareholder board to
resolve the issue. (CX 36 (Kage, IHT at 97-98)).

Response to CCPF No. 363:
Respondent has no specific response.

Realcomp does not handle commission disputes. (CX 36 (Kage, [HT at 85)).

Response to CCPF No. 364:
Respondent has no specific response.

The Realcomp Board of Governors does not get reports on grievance and arbitration
proceedings from the Realcomp shareholder owner boards. (CX 36 (Kage, IHT at 86)).

Response to CCPF No. 365:
Respondent has no specific response.

The NAR Code of Ethics governs grievances against Realcomp members. (CX 42 (Nead,
Dep. at 138); CX 126).

Response to CCPF No. 366:
Respondent has no specific response.

A selling agent may protect themselves and ensure that they receive a commission by

entering into a contract with a buyer client that requires the buyer to compensate the
agent even if the agent is not the procuring cause of sale. (CX 42 (Nead, Dep. at 113-
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114)). Thus, even if the buyer found a property on Realtor.com or another internet site,
went directly to the seller, and purchased the home without the assistance of the agent, the
agent would be entitled to compensation even though the agent was not the procuring
cause of the sale. (CX 42 (Nead, Dep. at 114-117)).

Response to CCPF No. 367:
Respondent has no specific response.

2. The Realcomp Feed of Listing Information to Approved
Websites

One of the services that Realcomp offers its members is free internet advertising to
“Approved Websites.” (Kage, Tr. 925).

Response to CCPF No. 368:
Respondent has no specific response.

“Approved Websites” are those websites to which Realcomp provides information
concerning Realcomp MLS listings for publication including, MovelnMichigan.com,
ClickOnDetroit.com, Realcomp IDX participant websites, and Realtor.com. (Kage, Tr.
925-926; JX 1-04).

Response to CCPF No. 369:
ClickOnDetroit.com frames MoveInMichigan.com, but Realcomp does not actually send

data to ClickOnDetroit.com. (RPF q89(b)).

Realcomp highlights its service of internet advertising to its current and potential
members: “FREE Internet Advertising - Brokers have the option of automatically
advertising their office’s active listing inventory through Realcomp II Ltd. on
Realtor.com and MoveInMichigan.com Websites. Once Broker approval is received, the
Broker’s office inventory is exported to both Websites on a daily weekday basis.” (CX
222-006; CX 35 (Kage, Dep. at 44-45); CX 224-002-003).

Response to CCPF No. 370:
Respondent has no specific response.

In order to send Full Service, Exclusive Right to Sell listings to MoveInMichigan.com,
ClickOnDetroit.com, Realcomp IDX participant websites, and Realtor.com, Realcomp
creates a feed of data each day “which we would put on an FTP site,” so that Realcomp
members can “call in and grab the data and then load it onto their system.” (Kage, Tr.
928).
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Response to CCPF No. 371:

ClickOnDetroit.com frames MoveInMichigan.com, but Realcomp does not actually send
data to ClickOnDetroit.com. (RPF 989(b)). It is inaccurate to equate full service listings
with ERTS listings, since Realcomp eliminated its Minimum Service Definition so that
full services are no longer required with an ERTS listing. (CX 626; Kage, Tr. 1046-
1048).

Realcomp assembles the MLS data from all brokers that have requested their listings be
included. (Kage, Tr. 929).

Response to CCPF No. 372:
Respondent has no specific response.

Realcomp does not require that brokers whose listings are transmitted by Realcomp to the
Approved Websites be compensated at all, whether by commission or otherwise.
(JX 1-04).

Response to CCPF No. 373:
Respondent has no specific response.

Realcomp does not require that transactions facilitated through the Approved Websites
involve a cooperating broker. (JX 1-05).

Response to CCPF No. 374:
Respondent has no specific response.

Realcomp does not identify the type of listing agreement in place between a home seller
and a Realcomp member listing broker when transmitting listings to the Approved
Websites. (JX 1-04).

Response to CCPF No. 375:
Respondent has no specific response.

a. Public Websites

The internet is critically important to the marketing and sale of homes, and thus to
brokers’ commissions. (CCPF { 536-676). The “majority of home buying and selling
now begins on the Internet,” so “if you miss that consumer connection, you miss a lot of
potential commissions and fees.” (CX 221-001; CX 35 (Kage, Dep. at 38-39)).

Response to CCPF No. 376:
Respondent has no specific response to the general statements, but incorporates its

responses to the referenced CCPF.
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Realtors benefit from having their listings shown on the Realcomp Approved Websites.
(CX 254-002 (“If you consider the fact that the majority of home buyers and sellers want
to be able to search for homes on the Internet before they buy or sell, it makes sense for
Realtors to not only have Websites, but to also have their listings on those Websites and
to provide ‘listing search capabilities.”’); CX 35 (Kage, Dep. at 146-147)).

Response to CCPF No. 377:
Respondent has no specific response.

The majority of home buyers and sellers want to be able to search for homes on the
internet before they buy or sell. (Kage, Tr. 925).

Response to CCPF No. 378:
Respondent has no specific response.

One of the pros of marketing properties through the internet is “additional exposure for
sellers.” (CX 53). Additional marketing exposure is a benefit to Realcomp members.
(CX 35 (Kage, Dep. at 153)).

Response to CCPF No. 379:
Respondent has no specific response.

Realcomp advertises the importance of MoveInMichigan.com, ClickOnDetroit.com and
Realtor.com. (CX 98).

Response to CCPF No. 380:
Respondent has no specific response.

MoveInMichigan.com, ClickOnDetroit.com, Realtor.com, and Realcomp IDX websites
provide value to MLSs and their member brokers. (CX 221-003 (“The existence of
sophisticated database capabilities and Internet access pave the way to value-added
services for MLSs and their member subscribers.”)).

Response to CCPF No. 381:
The next sentence in the quoted text for CX 221-03 states: "One of the most successful

for our system has been the Public Record Data access, where users can search among
properties in ten Michigan counties."

One of the services that Realcomp provides its members is taking all of a broker’s listing

data and sending it in one feed, “rather than each office having to have the technology
within their own office to provide that service.” (CX 36 (Kage, IHT at 50)).

Response to CCPF No. 382:
Respondent has no specific response.
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Realcomp started giving its members the option of having MLS listing information on
public real estate websites at the request of its broker members. (CX 36 (Kage, IHT at
50)).

Response to CCPF No. 383:
Respondent has no specific response.

When a listing is added or updated in the Realcomp MLS, the listing is automatically
updated on Realtor.com, MoveInMichigan.com, ClickOnDetroit.com and all of the IDX
websites. (Kage, Tr. 931-932; CX 35 (Kage, Dep. at 30)).

Response to CCPF No. 384:
Respondent has no specific response.

i MoveInMichigan.com

MovelnMichigan.com is a Realcomp-owned and operated publicly accessible website for
showing Realcomp members property listings for sale. (Kage, Tr. 932; CX 36 (Kage,
IHT at 48)). MoveInMichigan.com is “a valuable portal for any Michigan home buyer or
seller,” because it allows consumers to search for Realcomp real estate listings in
Southeast Michigan. (CX 36 (Kage, IHT at 71); CX 15; CX 222-009).

Response to CCPF No. 385:
Respondent has no specific response.

Realcomp unveiled MovelnMichigan.com in August 2002, telling members that it was an
“additional value-added service and expanded Internet exposure!” (CX 102).

Response to CCPF No. 386:
Respondent has no specific response.

Realcomp controls all of the content on MoveInMichigan.com. (Kage, Tr. 932).

Response to CCPF No. 387:
Respondent has no specific response.

Realcomp highlights the importance of MoveInMichigan.com to its members and
potential members: “This public Website allows consumers to search for Michigan real
estate that has been listed by Realcomp II Ltd. Subscribers. . . . This value-added service
is offered to Realcomp II Ltd. Subscribers free of charge.” (CX 222-009; CX 224-002-
003; CX 272; CX 35 (Kage, Dep. at 52-55); CX 15; CX 272; CX 36 (Kage, IHT at 68-
69)).
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Response to CCPF No. 388:
Respondent has no specific response.

Realcomp describes MoveInMichigan.com to consumers as “one of the most
comprehensive real estate listing sites in all of Southeastern Michigan.” (CX 15).
Realcomp does not inform consumers that MovelnMichigan.com only includes Exclusive
Right to Sell listings. (CX 15).

Response to CCPF No. 389:
CX 15 is sent to brokers; not consumers, and merely tells brokers to see the attached

authorization form to sign up for MoveInMichigan.com.

The “maintenance and promotion of MoveInMichigan.com is a value-added service for
Realcomp Realtors— provided by Realcomp at no charge to [its] subscribers.” (CX 267-
003). Realcomp is always trying to improve MoveInMichigan.com to make it even
better. (Kage, Tr. 934-935; CX 254; CX 35 (Kage, Dep. at 148)).

Response to CCPF No. 390:
Respondent has no specific response.

Realcomp highlighted to its members that Open Houses added to the Realcomp MLS
would automatically be added to MoveInMichigan.com: “Open Houses display complete
with a photo, property details, a map driving directions and more.” (CX 266-001-003;
See also CX 257; CX 258-004). This service only applies to full service Exclusive Right
to Sell Listings. (CX 257; CX 35 (Kage, Dep. at 150-152)).

Response to CCPF No. 391:
Realcomp eliminated the Minimum Service Definition, so it is inaccurate to equate "full

service" with Exclusive Right to Sell Listings. (CX 626; Kage, Tr. 1046-1048).

ii. ClickOnDetroit.com

ClickOnDetroit.com is a Michigan website owned by a local TV station. (Kage, Tr. 936;
CX 36 (Kage, IHT at 48)).

Response to CCPF No. 392:
Respondent has no specific response.

Realcomp is the exclusive provider of real estate listing information to
ClickOnDetroit.com, so ClickOnDetroit.com only contains real estate listing information
from the Realcomp MLS. (Kage, Tr. 936; CX 36 (Kage, IHT at 48-49); JX 1-07; CX
165; (CX 415 (Nowak, Dep. at 54)).
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Response to CCPF No. 393:
ClickOnDetroit.com frames MoveInMichigan.com, but Realcomp does not actually send

data to ClickOnDetroit.com (RPF §89(b)).

All of the Board of Governors were in agreement that Realcomp should enter into an
exclusive advertising agreement with ClickOnDetroit.com, and exclusivity was important
to Realcomp. (CX 41 (Mulvihill, Dep. at 29, 32-33); CX 179).

Response to CCPF No. 394:
Respondent has no specific response.

ClickOnDetroit.com actually frames the MoveInMichigan.com website, allowing
consumers to see all of the listings available on MoveInMichigan.com through the
ClickOnDetroit.com website. (CX 36 (Kage, IHT at 49)).

Response to CCPF No. 395:
Respondent has no specific response.

Realcomp notified its members that “Realcomp’s comprehensive home buyer’s search
site, MoveInMichigan.com, is now available via WDIV’s Real Estate page of
ClickOnDetroit.com.” (CX 263).

Response to CCPF No. 396:
Respondent has no specific response.

Realcomp highlights the importance of ClickOnDetroit.com to its current and potential
members:

MoveInMichigan.com is the exclusive provider of data for WDIV’s real
estate page on ClickOnDetroit.com. This public website operated by
WDIV Channel 4 is the #1 local website in Southeast Michigan receiving
over 3.3 million clicks a month. The ClickOnDetroit.com website
actually frames specific functions of Realcomp’s MoveInMichigan.com
website, sending consumers searching for Realtors, properties and Open
Houses to you and your listings.

(CX 222-009-010; See also CX 224-002-003; CX 35 (Kage, Dep. at 52-
55, 157-167); CX 259-CX 263; CX 272; Kage, Tr. 937 (Karen Kage
admitted that she wanted the information that Realcomp advertises to the
public to be truthful and accurate.)).

Response to CCPF No. 397:
Respondent has no specific response.
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fii. Realtor.com

Realcomp sends MLS listing information to Realtor.com, a national publicly accessible
website affiliated with the National Association of Realtors, that contains for sale listings.
(CX 36 (Kage, IHT at 46); Kage, Tr. 949; CX 20; CX 21). Realtor.com contains listing
information from anywhere in the country. (Kage, Tr. 949).

Response to CCPF No. 398:
Respondent has no specific response.

Realcomp has an agreement with Realtor.com to allow Realcomp’s MLS listings to be
included on Realtor.com. (CX 19-CX 21).

Response to CCPF No. 399:
Respondent has no specific response.

The majority of Realcomp members send their listings to Realtor.com through the
Realcomp MLS. (Kage, Tr. 931; CX 36 (Kage, IHT at 47)).

Response to CCPF No. 400:
Respondent has no specific response.

In January 2007, Realcomp had 1,723 offices representing 13,184 Realcomp members
participating in Realtor.com. (CX 33-014; CX 228-007; CX 35 (Kage, Dep. at 79-83)).

Response to CCPF No. 401:
Respondent has no specific response.

Realcomp sends listing information to Realtor.com by producing “a file of listing
information based on those brokers that have given us permission, and we place it on a
secure site that Realtor.com will log into to extract that information.” (CX 36 (Kage, IHT
at 50)).

Response to CCPF No. 402:
Respondent has no specific response.

b. The Realcomp IDX
Realcomp member IDX websites are key websites for listing brokers and home sellers
intending to reach home buyers directly. (CX 557-A-027). Realcomp IDX broker

websites are important because they are among the 4 most popular types of websites
searched by consumers. (CX 373-046).
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Response to CCPF No. 403:
Complaint Counsel's witness, Gary Moody, the owner of Greater Michigan Realty in

Southeastern Michigan, who is experienced, knowledgeable and trained with respect to
the Internet, expects that Google Base will be more important than the IDX in the near
future. (RPF §121; G. Moody, Tr. 886-888).

The Realcomp IDX is the Internet Data Exchange service that affords Realcomp members
the option of authorizing display of their active listings on other Realcomp members’
websites. (JX 1-07; CX 36 (Kage, IHT at 51); Kage, Tr. 947). Sellers have a choice on
whether or not they want their listings included in the Realcomp IDX feed. (CX 35
(Kage, Dep. at 11-12); CX 100-024).

Response to CCPF No. 404:
Respondent has no specific response.

Realcomp broker members can use the Realcomp IDX feed to populate their own
websites. (Kage, Tr. 947-948).

Response to CCPF No. 405:
Respondent has no specific response.

According to Karen Kage, an IDX FTP feed is “an electronic feed of the data that we
would put out on a server and make available for, again, the technical person or
somebody in the office to come and grab that data and then feed it back to their own
website, in whatever format they choose.” (Kage, Tr. 948).

Response to CCPF No. 406:
Respondent has no specific response.

Realcomp broker members can then allow their agents to “frame” the broker website.
(Kage, Tr. 945; CX 13-002).

Response to CCPF No. 407:
Respondent has no specific response.

“Framing” means displaying third-party information (such as MLS listing data) within a
company’s or individuals proprietary border. (Kage, Tr. 947) (The “border of the site
you’re looking at would remain, and in the middle would open up a different site. . . and
that would be where you would be searching for that listing information, the property
information.”).

Response to CCPF No. 408:
Respondent has no specific response.
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Agents can frame the MLS listing information received by their broker. (Kage, Tr. 946)
(“If a consumer accesses an agent’s website, and there’s an option there that says search
for property, the consumer could choose that option and what would open up would be a
new box that would be actually the broker’s website that would then have that listing data
in it.”).

Response to CCPF No. 409:
Respondent has no specific response.

Realcomp highlights the importance of internet advertising to its current and potential
members: “Internet Data Exchange (IDX) - IDX is an optional service that enables
Realcomp II Ltd. Broker participants to display their active listings on Realtor Websites
affiliated with Realcomp II Ltd.’s IDX program.” (CX 222-009; CX 35 (Kage, Dep. at
47);, CX 224-002-003).

Response to CCPF No. 410:
Respondent has no specific response.

The inclusion of photos in Realcomp’s IDX feed is a significant benefit to Realcomp
members: “IDX now includes the availability of multiple property photos. The ability to
display multiple photos on listings being advertised through Internet Data Exchange has
long been awaited and is now available.” (CX 259-002; CX 35 (Kage, Dep. at 159-160);
Kage, Tr. 949; CX 13-003). This benefit is only available for Exclusive Right to Sell
Listings. (CX 259-002; CX 35 (Kage, Dep. at 159-160; CX 13-003)).

Response to CCPF No. 411:
See the Response to CCPF [ 403.

The majority of Realcomp member brokers participate in IDX. (Kage, Tr. 931; CX 245).
As of January 2007, 82% of Realcomp members participated in the Realcomp IDX.
(Kage, Tr. 948-949; CX 33-003).

Response to CCPF No. 412:
As of January 2007, 82% of agents were licensed to brokers who said they would

participate in the Realcomp IDX. (Kage Tr. 948-949).
3. Other Realcomp MLS Member Services
a. Data Sharing

One of the ways Realcomp is able to have so many MLS properties in its database is
through data sharing agreements. (Kage, Tr. 914).
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Association of Realtors told Karen Kage that Flint is no longer sending MLS listing
information to Realtor.com. (CX 270-004; CX 35 (Kage, Dep. at 185-188)).

Response to CCPF No. 431:

Phil Dawley, Chief Technology Officer of Move, Inc., testified that the Flint Area
Association of Realtors continues to send listings to Realtor.com. (CX 601 (Dawley,
Dep. at 93)).

b. The Latest Technology

Realcomp offers its members the latest technology. (CX 214-002; CX 225; CX 35
(Kage, Dep. at 55-58); Kage, Tr. 956-957).

Response to CCPF No. 432:

Realcomp offers its members certain technological advancement, but the record does not
reflect the fact these are always the "latest" technology. (CX 214-002; CX 225; CX 35
(Kage, Dep. at 55-58); Kage, Tr. 956-957).

Realcomp now offers its members ShowingAssist, which “truly revolutionizes how home
showings are scheduled, confirmed and recorded. A more efficient showing process
means improved productivity for Realcomp Realtors, and ultimately more homes being
bought and sold.” (CX 214-002; CX 225; CX 35 (Kage, Dep. at 55-58); Kage, Tr. 956-
957).

Response to CCPF No. 433:
Respondent has no specific response.

Realcomp offers its members Realcomp Mobile, which enables members to access the
Realcomp MLS on any hand-held device that has internet access. (Kage, Tr. 957; CX
377).

Response to CCPF No. 434:
Respondent has no specific response.

Realcomp gives its members the opportunity to advertise their listings on the Home
Preview Channel, a cable television channel in Michigan that showcases real estate
properties. (Kage, Tr. 953; CX 222-008; CX 35 (Kage, Dep. at 46, 183-185); CX 269;
CX 272). According to Realcomp members can “pay less for cable-TV advertising than
you’d pay for a small newspaper ad.” (CX 222-008; CX 35 (Kage, Dep. at 46, 183-185);
CX 269; CX 272; Kage, Tr. 954).

Response to CCPF No. 435:
Respondent has no specific response.
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The Home Preview Channel is a “television channel that showcases properties if the
agent or broker has purchased that service.” (Kage, Tr. 953).

Response to CCPF No. 436:
Ms. Kage testified that the Home Preview Channel is a “television channel that

showcases properties if the agent or broker has purchased that service through the Home
Preview Channel.” (Kage, Tr. 953).

c. The Most Information

Realcomp puts out a Statement of Real Property Information Services, aimed at giving
information about Realcomp to potential members. (Kage, Tr. 911-912; CX 627). Karen
Kage wants the Statement of Real Property Information Services to be truthful and
accurate so that current and potential members know what services Realcomp is offering.
(Kage, Tr. 953).

Response to CCPF No. 437:
Respondent has no specific response.

In January 2007 and in May 2007, Realcomp put out a Statement of Real Property
Information Services on the Realcomp website. (CX 222; CX 627).

Response to CCPF No. 438:
Respondent has no specific response.

As of May 2007, the Realcomp MLS included 548,441 MLS properties. (Kage, Tr. 912-
913).

Response to CCPF No. 439:
Respondent has no specific response.

Realcomp offers its members a public record database which contains information on

every single parcel of land within a particular county so that members can see taxes,
dimensions, mortgage, and other information. (Kage, Tr. 954; CX 61).

Response to CCPF No. 440:
Respondent has no specific response.

The Realcomp public record database contains over 6,799,000 public records. (CX 222-
004; Kage, Tr. 955).

Response to CCPF No. 441:
Respondent has no specific response.
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In January 2007, Realcomp advertised that it was “the ONLY Multiple Listing Service in
Michigan that offers integrated MLS and PRD information. . . at NO ADDITIONAL
COST to the MLS Subscriber.” (CX 222-004; Kage, Tr. 955).

Response to CCPF No. 442:
Respondent has no specific response.

Realcomp members can use the public record database, in conjunction with the MLS
database to determine comparables for a particular property. (Kage, Tr. 955-956).

Response to CCPF No. 443:
Respondent has no specific response.

The Realcomp MLS enables members to send on-market listings and comparative market
analysis reports to their customers through email. (Kage, Tr. 956).

Response to CCPF No. 444:
Respondent has no specific response.

Members of Realcomp also benefit because they have access to historical sales
information and information about the prices of comparable homes. (CX 42 (Nead, Dep.
at 37-38)). There is no other good source of information regarding comparable active
listings. (CX 42 (Nead, Dep. at 39-40)).

Response to CCPF No. 445:
Historical sales information and information regarding comparables can also be obtained
directly through municipalities. (CX 42 (Nead, Dep. at 37-40)).

D. Adjacent Multiple Listing Services

A sort of the Realcomp data by county would reveal where the majority of the Realcomp
listings are located. (CX 36 (Kage, IHT at 13-14)).

Response to CCPF No. 446:
Respondent has no specific response.

MiRealSource is the MLS located to the east of Realcomp. (CX 36 (Kage, IHT at 17)).

Response to CCPF No. 447:
MiRealSource moved its main office in August 2006 from Macomb County to Oakland

County, and its serves Southeastern Michigan not merely an area east of Realcomp. (JX
1, §58; Kage, Tr. 1057-58; CX 407 (Bratt Dep. at 8-9, 73-74), RPF 40-41, 48-51). Even
Complaint Counsel's antitrust economist acknowledges that there is an overlap in the
service areas. (Williams, Tr. 1244).
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There are numerous members of MiRealSource who are also members of Realcomp,
because of the small overlapping areas in Macomb county and parts of Oakland county.
(CX 36 (Kage, IHT at 17); CX 55).

Response to CCPF No. 448:

The record does not support the assertion that there are "small overlapping areas," as
indicated in the response to CCPF 447. About one-third of MiRealSource's members do
not belong to Realcomp, and they compete in Southeastern Michigan (RPF, 7 59-61).

Realcomp and MiRealSource do not completely overlap. (CX 42 (Nead, Dep. at 96-97)).
Because each MLS requires the payment of dues, it only makes sense for Realcomp

brokers and agents who operate in geographic areas in which the two MLS’s overlap to
join both Realcomp and MiRealSource. (CX 42 (Nead, Dep. at 96-97)).

Response to CCPF No. 449:
See RPF q116. See also Response to CCPF 9 732, 733.

Realcomp and MiRealSource had numerous discussions over several years to discuss the
possibility of merging to create one giant MLS. (CX 36 (Kage, IHT at 17-18); CX 14-
001; CX 45, CX 51).

Response to CCPF No. 450:
Respondent has no specific response.

Realcomp and MiRealSource discussed data sharing and merger possibilities in part so
that their members could stop paying double MLS dues. (CX 36 (Kage, IHT at 192,
198); CX 50; CX 51; CX 55; JX 1-06).

Response to CCPF No. 451:

~ Respondent has no specific response.

The Ann Arbor MLS focuses on Washtenaw county, and does not service Oakland,
Livingston, or Macomb counties. (Hepp, Tr. 655, 658-659).

Response to CCPF No. 452:

Mr. Hepp’s testimony only reflects his understanding that the Ann Arbor MLS focuses on
Washtenaw county, and does not service Oakland, Livingston, or Macomb counties.
(Hepp, Tr. 655, 658-659). However, Mr. Hepp testified that the Ann Arbor MLS does
have a data sharing agreement with Realcomp, and that data sharing allows Realcomp
viewers to be able to see listings inputted in the Ann Arbor MLS. (Hepp, Tr. 703).
Additionally, Jeff Kermath, a real estate broker at AmeriSell Realty in Ann Arbor, places
his Southeastern Michigan listings into the Ann Arbor MLS. (Kermath, Tr. 789).
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REALCOMP’S MLS MEMBER SERVICES ARE SIGNIFICANT TO BROKERS’
ABILITY TO COMPETE

To compete for listings, Realcomp members will typically explain the “market power” of
the MLS, “the market power of web marketing, MovelnMichigan.com, IDX and
Realtor.com.” (CX 78-003; CX 42 (Nead, Dep. at 86, 88-90)).

Response to CCPF No. 453:
CX 78 explains the critical role of a "Realtor" in a real estate transaction and lists over

200 items a typical Realtor may do in a transaction, one of which is explain the market
power of the MLS.

A, “Exposure” is Critical to Selling a Home

1. Greater Exposure of a Home to Potential Buyers Increases the
Likelihood of Selling a Home

Exposure is one of the keys to selling real estate. (Sweeney, Tr. 1341-1342; CX 352-001
(“The key is to expose your home to as many potential qualified buyers as possible.”)).

- Exposing homes for sale to potential buyers “is ‘key’ to being able to match a willing

seller and a willing buyer.” (RX 154-A-028; (CX 35 (Kage, Dep. at 153) (admitting that
additional marketing exposure benefits Realcomp members)).

Response to CCPF No. 454:
Respondent has no specific response.

Brokers in Southeastern Michigan uniformly testified to the importance of exposure in
selling a home. For example:

. Mr. Hardy admitted that, all things being equal, a listing’s greater exposure will
lead to a quicker sale. (CX 43 (Hardy, Dep. at 77)).

. Mr. Rademacher admitted that he wants his customers’ listings to have the
maximum exposure possible because that maximizes the chances that their
listings will sell. (CX 416 (Rademacher, Dep. at 36)).

. Mr. Mincy testified that, based on his experience as a broker and agent since

1995, what really sells homes is “exposing the property to as many buyers as
possible” because it “increases the chances of selling a home.” (Mincy, Tr. 336).

Response to CCPF No. 455:
Respondent has no specific response.
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Mr. Murray, an expert in the real estate industry, confirmed that, “[e]xposure is critical in
our industry.” (Murray, Tr. 183). Mr. Murray explained, “based on history and
experience and the practice of brokerage companies, regardless of what kind of broker
they are, that getting the information about a home for sale on behalf of a client to as
many people who may be interested in that home as soon as possible is critical to your
ability to compete and to get your job done.” (Murray, Tr. 183).

Response to CCPF No. 456:
Respondent has no specific response.

Put simply, more exposure increases “the chances [that a broker is] going to get [their]
home sold faster and at a better price than otherwise.” (Murray, Tr. 183).

Response to CCPF No. 457:
Respondent has no specific response.

2. Less Exposure Can Have a Negative Impact on Selling a Home

As Realcomp Governor Robert Gleason admitted, less exposure of a home for sale
“means less price, more marketing time, more expenses involved, lower price on your
home, more days on the market, more carrying costs; in other words, it’s more expensive
for everybody concerned.” (CX 38 (Gleason, Dep. at 123-124)).

Response to CCPF No. 458:
Respondent has no specific response.

“If a company wants to sell a property cutting exposure isn’t the way to do it. Pricing is
governed by supply and demand, so why would you constrict demand? Why would
anyone be looking to restrict demand with supply mounting? It’s inexplicable.” (CX
608-001 (Realty Times article quoting Allan Dalton, CEO of Realtor.com)).

Response to CCPF No. 459:
Mr. Dalton's comments were made regarding some MLSs choosing to withdraw listing

feeds from Realtor.com. (CX 608-01). Brokers will be able to provide direct feeds to
Realtor.com themselves. (CX 608-01).

3. Home Sellers Recognize the Importance of Exposure
As recognized by Allan Dalton, CEO of Realtor.com, “This is an information age where
consumers are more demanding that their properties be given a great amount of exposure.

... (CX 608-001).

Response to CCPF No. 460:
Respondent has no specific response.
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The Executive of Realcomp’s largest Shareholder Board confirmed that home sellers
“want their property exposed to as many people as possible. . . .” (CX 405 (Baczkowski,
Dep. at 38-39)).

Response to CCPF No. 461:
Respondent has no specific response.

In a buyer’s market where there is excess housing inventory, “[i]t will be a great
challenge to persuade sellers why their properties are getting less exposure.” (CX 608-
001 (Allan Dalton, President and CEO of Realtor.com, explaining the difficulties to
brokers if they have to explain to clients why their listings are not on Realtor.com)).

Response to CCPF No. 462:
Respondent has no specific response.

B. Access to the Realcomp MLS Database is Important for Brokers To
Be Able to Compete Effectively in Southeastern Michigan

1. MLSs Are Generally Important for Brokers to Compete
Effectively

a. MLSs Allow Brokers to “Better Serve” Their Clients

The MLS is an important tool for real estate agents, and is a useful tool specifically in
Southeastern Michigan. (Sweeney, Tr. 1340; G. Moody, Tr. 870 (“The MLS is critical to
success, especially in Michigan.”)).

Response to CCPF No. 463:
Respondent has no specific response.

The MLS allows brokers to “better serve” their clients who want to buy or sell a home.
(RX 154-A-025; CX 380-011 (“A primary role of the MLS has always been to provide a
method for the brokerage firms to cooperate with each other to better serve the buyers and
sellers.”); CX 380-011 (describing the MLS as a “potent tool” that serves buyers and
sellers equally)).

Response to CCPF No. 464:
Respondent has no specific response.

To be effective, listing brokers must put their listings on an MLS because it enables them
to reach the other MLS members, which is important because approximately 85% of
transactions are cooperative with another broker bringing in a buyer. (CX 39 (Taylor,
Dep. at 42-43); CX 43 (Hardy, Dep. at 78)).
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Response to CCPF No. 465:
Respondent has no specific response.

One of the first things brokers typically do after agreeing to represent a new client is, if
acting as a listing broker, post the seller’s property on the MLS, or if acting as a
cooperating broker, search the MLS for homes matching the buyer’s criteria. (RX 154-A-
049; Sweeney, Tr. 1340-1342 (testifying that placing a client’s listing on the MLS was
“his responsibility to the seller”); CX 526 (Groggins, Dep. at 40-41); D. Moody, Tr. 475
(explaining that she never considered not listing a client’s home on the local MLS
because that is where other brokers who have buyers will be searching to find properties
to show them)).

Response to CCPF No. 466:
Complaint Counsel's cite should be RX 154-A-027 not RX-154-A-049.

Access to the MLS allows brokers representing buyers to search “the most inventory
possible” in order to be able to find the buyer “just the right home that might fit their
needs” because “every buyer’s needs are somewhat different, just like every home is a
little different.” (Murray, Tr. 181-182).

Response to CCPF No. 467:
Respondent has no specific response.

As Ms. Nead explained, the MLS “is there to share so that we all have access to each
other’s information . . . . As a buyer, if [ had to call Real Estate One to look at theirs, then
you had to call Coldwell Banker to look at theirs, and call Century 21 to look at theirs, it
would be very inefficient to buy a home.” (CX 42 (Nead, Dep. at 133)).

Response to CCPF No. 468:
Respondent has no specific response.

The “value of an MLS is it’s a single comprehensive source of information about listings
from other brokers in the area.” (Sweeney, Tr. 1343; CX 405 (Baczkowski, Dep. at 17-
18) (testifying that the MLS benefits brokers by being able to access all of the listing
information in one place)). Thus, as a general rule, Mr. Sweeney does not search Internet
websites for homes for sale on behalf of buyers because the websites might not have all
available listings for sale. (Sweeney, Tr. 1342-1343).

Response to CCPF No. 469:
Respondent has no specific response.

Realcomp Governor David Elya would not recommend that a seller not list their home on

the MLS: “I wouldn’t recommend it. I feel like one of the things that I provide is the
ability to market the property, and it would be like tying my hands behind my back. . . .
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It’s like why even bother going through the motions if they’re not going to help me out.”
(CX 40 (Elya, Dep. at 35-36)).

Response to CCPF No. 470:
Respondent has no specific response.

Home “buyers and sellers benefit from having access to practitioners who have access to
a Multiple Listing Service.” (CX 410 (Cooper, Dep. at 28)).

Response to CCPF No. 471:
Respondent has no specific response.

Realcomp itself highlights to consumers “the market power and benefits of Multiple
Listing Service,” and admits that “the most important features that separate the MLS from
mainstream advertising options have to do with: 1) the accuracy and timeliness of the
property database that is created and maintained by Realtors for Realtors and 2) the
inclusion of a blanket unilateral offer of compensation to Realtors for every listing in the
MLS.” (CX 78-003; CX 220; CX 35 (Kage, Dep. at 34-38, 51)).

Response to CCPF No. 472:
Respondent has no specific response.

b. MLSs Provide Key Exposure for Selling Homes

MLSs provide listings with exposure to the other MLS members who may have a buyer
for the specific property. (CX 413 (Kersten, Dep. at 23-24); CX 43 (Hardy, Dep. at 77)
(testifying that he would never advise a seller to not put a listing into the MLS because
the MLS offers market exposure)). “If you don’t multi-list the property then it’s going to
go out to a very small market share.” (CX 38 (Gleason, Dep. at 123)).

Response to CCPF No. 473:
Respondent has no specific response.

The MLS is “[o]ne of the most effective networks of buyers available to them” and is the
“only way” for home sellers “to reach all of those brokers who would be interested in
selling their property.” (CX 525 (Adams, Dep. at 76-77) (recommending that his
customers “absolutely leverage” the MLS to gain exposure to additional buyers)).

Response to CCPF No. 474:
Respondent has no specific response.

As Mr. Sweeney testified to on behalf of Realcomp at trial, Weir Manuel markets
properties on the MLS because “it’s important for us to make sure that those real estate
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agents, through which there’s a huge buyer stream available to purchase our listings, are
aware of the listing opportunities we have.” (Sweeney, Tr. 1315).

Response to CCPF No. 475:
Respondent has no specific response.

Mr. Mulvihill highlights the importance of the MLS to prospective clients because his
“philosophy is that [ need to give it as much exposure as I possibly can because I want

whoever is out there with the buyer to bring that buyer to buy my customer’s listing,
house.” (CX 41 (Mulvihill, Dep. at 12); CX 177-001).

Response to CCPF No. 476:
Respondent has no specific response.

By listing their property with a broker who can market their property on an MLS,
“[s]ellers benefit from a broader exposure of their listings of their offerings, their property
per se through a system that communicates with multiple brokerages the availability of a
property for sale.” (CX 410 (Cooper, Dep. at 28)).

Response to CCPF No. 477:
Respondent has no specific response.

c. Sellers Demand and Expect Their Homes to Be Placed
on the MLS

As demonstrated by broker experience and industry studies, sellers want their home on
the MLS. (Murray, Tr. 187).

Response to CCPF No. 478:
Respondent has no specific response.

Brokers in Southeastern Michigan repeatedly testified that they could not recall a single
instance where a customer did not want their home placed on the MLS. (e.g., CX 41
(Mulvihill, Dep. at 13) (testifying that he never represented a customer that did not want
their listing on the MLS); CX 410 (Cooper, Dep. at 64) (testifying that, in over thirty
years of practicing real estate, he has never had a listing that was not posted on the MLS);
CX 413 (Kersten, Dep. at 24) (testifying that he can’t recall any client asking to be
excluded from MLS because “I think you want to have the best exposure you want to;
otherwise, you’re not going to get it sold.”)).

Response to CCPF No. 479:
Respondent has no specific response.

100



480.

481.

482.

483.

434.

The Real Estate Consumer Service Model Assessment for Sellers was conducted by
Murray Consulting in partnership with Harris Interactive, a globally recognized market
research firm. In addition to the 1,300 survey replies, focus groups were conducted to
augment the survey research. (RX 154-A-007; CX 534-024-025 (describing
methodology); Murray, Tr. 136-137 (testifying that brokerage firms pay $35,000-$50,000
for copies of this report)).

Response to CCPF No. 480:
Respondent has no specific response.

According to a 2005 study by Murray Consulting and Harris Interactive, The Real Estate
Consumer Service Model Assessment for Sellers, over 70% of sellers expected their
home to be listed on the MLS. (CX 534-054, 056 (71% of sellers using a discount
brokerage model, and 76% of sellers using a traditional brokerage model, expected that
their home would listed on the MLS); See also RX 154-A-027).

Response to CCPF No. 481:
Respondent has no specific response.

The 2006 National Association of Realtors Profile of Home Buyers and Sellers (CX 373)
was produced by NAR’s Research Division as a service to NAR members and with the
intention of producing “reliable and credible information about real estate brokerage.”
(CX 406 (Bishop, Dep. at 42-43); CX 456-002).

Response to CCPF No. 482:
Respondent has no specific response.

The methods utilized by the Research Division in producing the 2006 NAR Profile of
Home Buyers and Sellers were chosen to “assure that there are minimal biases in the
results and that lead to a[s] consistent and as credible a survey as possible.” (CX 406
(Bishop, Dep. at 48-49)); See also (CX 406 (Bishop, Dep. at 46-49)) (describing
methodologies associated with the study). The results of the 2006 NAR Profile of Home
Buyers and Sellers are representative, within a margin of error, of the behavior of buyers
and sellers of residential real estate across the country between 2005 and 2006. (CX 406
(Bishop, Dep. at 48-50, 66, 90); CX 373-006).

Response to CCPF No. 483:
Respondent has no specific response.

Before distributing the 2006 NAR Profile of Home Buyers and Sellers, the Research
Division reaches a conclusion, based on its experience in conducting surveys and other
studies, that the results of the study accurately stated its findings and are reliable. (CX
406 (Bishop, Dep. at 50-51); CX 456-003); See also (CX 406 (Bishop, Dep. at 58)
(testifying that the Research Division is “confident of the results” of the surveys
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published in the NAR Profiles of Buyers and Sellers, and that this confidence is
“conveyed to the staff and leadership”of NAR.)).

Response to CCPF No. 484:
Respondent has no specific response.

The 2005 NAR Profile of Home Buyers and Sellers (CX 372) and the 2004 NAR Profile
of Home Buyers and Sellers (CX 371) were produced by NAR’s Research Division using
the same methodologies used in the 2006 NAR Profile of Home Buyers and Sellers, with
the intention of producing “reliable and credible information about real estate brokerage.”
(CX 406 (Bishop, Dep. at 42-43); CX 456-002). The Research Division determined that
the 2004 and 2005 NAR Profiles of Home Buyers and Sellers were an accurate and
reliable study of the behavior of buyers and sellers of residential real estate between 2003
and 2005. (CX 406 (Bishop, Dep. at 55-56; 68-69); CX 456-002-003).

Response to CCPF No. 485:
Respondent has no specific response.

In its 2006 Profile of Home Buyers and Sellers, NAR found that 88% of sellers who had a
real estate agent nationwide reported that their home was listed in an MLS. (CX 373-
080); See also (CX 406 (Bishop, Dep. at 109)). This percentage of sellers reporting that
their home was listed on the MLS has been consistent over time. (CX 372-067 (89% of
sellers in 2005 reported that their home was listed on the MLS); CX 371-063 (87% of
sellers in 2004 reported that their home was listed on the MLS)).

Response to CCPF No. 486:
Respondent has no specific response.

d. The Industry Expert Confirms the Importance of the
MLS

As summarized by Mr. Murray at trial, access to the MLS is important to a broker’s
ability to compete in Southeastern Michigan because “Sellers expect to be on an MLS. It
helps a listing broker to be more effective at serving the customer. It helps them provide
better service to that seller. It helps them get new listings to be on the MLS. It helps
them be more effective for that seller. It does all those things. Plus on top, of all the
sellers, basically a huge percentage who are going to use a listing broker require it or
demand it.” (Murray, Tr. 188).

Response to CCPF No. 487:
Mr. Murray has never worked with MLSs in southeastern Michigan. (Murray, Tr. 127).

The MLS is so competitively advantageous to brokers that MLSs are used across the
United States — to the best of Mr. Murray’s knowledge, there is only one major
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metropolitan area in the entire country that does not have an MLS. (Murray, Tr. 184; RX
154-A-025-032 (explaining the benefits of the MLS to brokers and consumers)).

Response to CCPF No. 488:

The metropolitan area to which Mr. Murray referred as not having an MLS is New York
City. (Murray, Tr. 253-254). According to RX 154-A-029, there are only "two" major
metropolitan areas that do not have MLSs, New York City and the Hamptons of New
York. (RX 154-A-029).

Of the top 500 most successful brokerage firms in the country, Mr. Murray is unaware of
any brokerage firm that does not belong to at least one MLS. (Murray, Tr. 184-185; RX
154-A-029-030). In fact, many of the major national franchise real estate brokerages,
such as Re/Max and Keller Williams, require membership in an MLS in order to comply
with their franchise agreement. (Murray, Tr. 184-185; RX 154-A-029-030).

Response to CCPF No. 489:
Respondent has no specific response.

Participation in the local MLS is “critical to a broker.” (Murray, Tr. 185). As explained
by Mr. Murray, “[a] Listing Broker whose properties were not displayed on an MLS
would be at a significant competitive disadvantage to those brokers whose properties
were listed on the MLS.” (RX 154-A-032 (explaining that such brokers would be limited
to their own efforts and could no longer count on the thousands of other participating
brokers to procure a buyer)).

Response to CCPF No. 490:
Respondent has no specific response.

Belonging to an MLS “absolutely” impacts a broker’s ability to get new listing
agreements. (Murray, Tr. 186; RX 154-A-027). If a broker told a potential client that
their home may not be seen on the MLS, “you can best be sure the seller is first going to
say, Well, why not? And/or secondly, the next listing broker that came in to make a
presentation will be sure to highlight [this difference]. . . . So that is all critically
important to a listing broker to get new listings.” (Murray, Tr. 186-187 (discussing the
ability of obtaining new listings in the context of participating in the MLS and marketing
properties on certain key Internet websites)).

Response to CCPF No. 491:
Respondent has no specific response.

“Without the MLS, smaller brokerages would have to contact individually each of the
hundred or thousands of brokerage firms to obtain information about those firms’ listings
in order to share the listings with their buyer clients, and to provide information about
their own listings to those brokers. This would have to be done repeatedly so as to
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account for new homes being sold or being put on the market for sale. These transaction
costs would be cost prohibitive for all but the largest brokerage firms, which would have
a large stock of their own listings and be able to primarily offer those listings to their
buyer clients.” (RX 154-A-028-030 (discussing how the MLS is also important for
brokers to be able to compete effectively because it levels the playing field between large
and small brokers); Murray, Tr. 257 (same)).

Response to CCPF No. 492:
Respondent has no specific response.

Based on Mr. Murray’s 30 years of experience in the real estate industry, review of
industry publications, and extensive discussions with real estate brokers and other leaders
in the real estate industry, Mr. Murray does not believe that there is any dispute in the
industry as to the importance of an MLS to a broker. (Murray, Tr. 121-124, 137-138, 185
(“And it’s — that is not a — to the best of my knowledge, I could state that issue is not
contended at all in this industry as to how important [an] MLS is to a broker.”)).

Response to CCPF No. 493:
Respondent has no specific response.

e. Notwithstanding the Benefits of MLS Participation,
Brokers Try To Avoid Participating In More Than One
MLS If Possible

Brokers will avoid participating in two or more MLS services “if they can help it”
because it “costs more and it’s complex. . ..” (Murray, Tr. 183-184; RX 154-A-031
(“Brokers generally will avoid participating in more than one MLS if possible.”)).

Response to CCPF No. 494:
See the Response to CCPF 9883.

The costs of participating in more than one MLS include: “the payment of multiple MLS
user and office fees; duplication of efforts in terms of data entry, system access and
training sessions; having to perform multiple searches over the same geographic area on
behalf of buyers; learning different terms and terminology; and following multiple
policies, rules and data display requirements.” (RX 154-A-031-032; CX 414 (Niersbach,
Dep. at 30-32) (discussing costs of belonging to multiple MLSs); CX 380-012 (same)).

Response to CCPF No. 495:
Respondent has no specific response.

The per-agent monthly costs of belonging to two MLSs is a “significant cost only to be
incurred if necessary.” (Sweeney, Tr. 1340; CX 413 (Kersten, Dep. at 27 (testifying that
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the double dues and costs associated with inputting listings twice were “absolutely” an
important cost)).

Response to CCPF No. 496:
See the Response to CCPF 9883.

With respect to the costs of belonging to two MLSs, “actually a bigger cost is the
administrative hassle of entering the listings in both systems.” (Sweeney, Tr. 1312). As
Mr. Sweeney further explained at trial, “It’s not just the double entry, on the entry, it’s the
maintenance, every time there’s a price change, you have to do it in two systems, any time
there’s any change whatsoever at least reported in the system, you have to do it twice.
Yes, that is a burden. An administrative burden.” (Sweeney, Tr. 1340; CX 40 (Elya,
Dep. at 22-24 (admitting that listing on two MLSs entails double the cost and double the
work)).

Response to CCPF No. 497:
See the Response to CCPF q883.

Although some brokers in Southeastern Michigan list properties on both Realcomp and
MiRealSource “to get maximum exposure,” brokers in Southeastern Michigan also try to
avoid participating in two MLSs when possible. (CX 40 (Elya, Dep. at 22-24); Sweeney,
Tr. 1339 (testifying that one of his four offices does not belong to both Realcomp and
MiRealSource because it is not “cost justified” for his Plymouth office to belong to
MiRealSource); CX 38 (Gleason, Dep. at 86-87 (testifying that SKBK Sotheby’s
International dropped their membership in MiRealSource because the agents got tired of
paying dual fees); CX 43 (Hardy, Dep. at 17-18) (testifying that Century 21 Today agents
“don’t really need to belong to two MLSs,” and therefore his office has not joined
MiRealSource “to save my agents money and not have them pay two fees”); CX 348-001
(Letter from Cranbrook Associates - Bloomfield Hills withdrawing from MiRealSource
because “Our agents have become increasingly upset with paying two MLS fees into the
unforeseeable future” because there was no merger of Realcomp and MiRealSource)).

Response to CCPF No. 498:
Respondent has no specific response.

Realcomp and MiRealSource explored a merger, in part, so that those brokers who were
members of both MLSs would pay less in fees overall and have “less duplication of time,
energy, [and] effort with the listings.” (CX 40 (Elya, Dep. at 29-30); CX 413 (Kersten,
Dep. at 26-27); CX 37 (Bowers, Dep. at 63-64); (CX 238-013 (Realcomp admission that
merger talks with MiRealSource were motivated, at least in part, by a desire to minimize
the need for Realcomp members to pay dues to two MLSs)). Belonging to both
MiRealSource and Realcomp was perceived as a disadvantage for those agents who had
to pay double dues. (CX 42 (Nead, Dep. at 96-97)).
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Response to CCPF No. 499:
Respondent has no specific response.

Realcomp and MiRealSource also discussed data sharing possibilities so that their
members could stop paying double MLS dues. (CX 36 (Kage, [HT at 192, 198); CX 50;
CX 51; CX 55; CX 238-013 (Realcomp admission)). One of the main reasons that
Realcomp signed data sharing agreements with 8 other MLSs was to help Realcomp
members avoid paying duplicate MLS fees. (CX 274-276, CX 278; CX 35 (Kage, Dep.
at 192-199)).

Response to CCPF No. 500:
Respondent has no specific response.

Indeed, much of Mr. Murray’s recent consulting work relating to MLSs has been to “get
rid of duplicate MLSs, merge MLSs that overlap each other in a marketplace,” which has
been the trend in the real estate industry over the last 15 years. (Murray, Tr. 183-184).
Likewise, NAR has encouraged the formation of regional MLSs in order for brokers to be
more cost effective by not having to incur the costs associated with participating in two or
more MLSs. (CX 414 (Niersbach, Dep. at 30-32); CX 380-012).

Response to CCPF No. 501:
Respondent has no specific response.

2. Access to the Realcomp MLS Database Allows Brokers to
Compete Effectively by Exposing Listings to Thousands of
Cooperating Brokers

Participation in the Realcomp MLS is “critical” for a broker to do business in the
Realcomp service area. (G. Moody, Tr. 856-857 (“[F]or Southeast Michigan, Realcomp
is the MLS, and that’s where all the Realtors go to find the houses, and what they do is
search the MLS for their buyers’ criteria, and so this is where all the Realtors go to find
out what’s available in the market for sale.”); Mincy Tr. 340-341; CX 405 (Baczkowski,
Dep. at 20); illustrated in DX 5-001).

Response to CCPF No. 502:
MiRealSource is an MLS that competes with Realcomp in serving Southeastern Michigan

(RPF 99 40-51, 59-60). Real estate brokers can compete in Southeastern Michigan by
belonging to MiRealSource and not Realcomp. (RPF 961).

The proprietary portion of the Realcomp MLS allows brokers to search for properties and
obtain certain information about the property that is not published on public websites,
such as the offer of compensation and the listing type. (Mincy, Tr. 338-339). Thus, even
though listing information from the Realcomp MLS is published on websites, the
proprietary portion of the Realcomp MLS is still the “primary tool” that agents and
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brokers use to search for properties. (Mincy, Tr. 340-341) (explaining why he always
advises sellers to put their listings onto the Realcomp MLS)).

Response to CCPF No. 503:
Respondent has no specific response.

It is important for a home seller to have their listing in the Realcomp MLS because the
seller will receive “immediate availability and access to all the Realtors in the
Southeastern Michigan area that are subscribers to the system to be able to immediately
see that their property is available, and if they have customers or clients to be able to
show it to them.” (CX 405 (Baczkowski, Dep. at 20); See also CX 224-001 (Realcomp's
size -- 2,230 participating offices and “nearly 15,000” participating agents -- allows
brokers to “[m]ake more sales through co-op arrangements with nearly one half of all
REALTORS in Michigan.”); CX 222-007 (describing “cooperative opportunities”
available to Realcomp members as “priceless™)).

Response to CCPF No. 504:
Realcomp has seen its membership decrease from 15,000 at the end of 2005 to 13,800
members (Kage, Tr. 1026).

a. Broker Testimony and Realcomp Documents Show that
Access to the Realcomp MLS Database is Necessary to
Effectively Compete

i. Realcomp Brokers Recognize that the Realcomp
MLS Provides Its Members’ Listings with Key
Exposure

By placing a listing on the Realcomp MLS, a broker exposes the listing to the thousands
of Realcomp members working with buyers, which is “great exposure for a house that’s
for sale.” (Mincy, Tr. 318; CX 410 (Cooper, Dep. at 29) (Listing a property for sale on
the Realcomp MLS allows a seller to enlist the assistance of potentially thousands of
cooperating brokers in locating a buyer for that property)). For example:

. Realcomp Governor, Alissa Nead, testified that her firm, Coldwell Banker
Preferred, puts all of its active listings onto the Realcomp MLS to expose the
listings to Realcomp’s 14,000 members. (CX 42 (Nead, Dep. at 22-24)).

. Realcomp Governor, Martin Nowak, testified that Realcomp members want their
listings on the Realcomp MLS for the exposure to almost 15,000 members. (CX
415 (Nowak, Dep. at 26-27)).
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The Executive of the largest Realcomp shareholder board, Walter Baczkowski,
testified that having a listing on the Realcomp MLS gives sellers a big audience
for potential buyers. (CX 405 (Baczkowski, Dep. at 20-21)).

Realcomp Governor, Robert Gleason, testified that he has never advised a seller
not to put their listings on the Realcomp MLS because the Realcomp MLS has
14,000 members and “you want as many of those buyers as possible to be able to
view your home.” (CX 38 (Gleason, Dep. at 122)).

Realcomp Governor, Darralyn Bowers, puts all of her listings onto the Realcomp
MLS because “I need all of the Realtors working for me I can get.” (CX 37
(Bowers, Dep. at 48-49)). As she explained, by placing a listing on the Realcomp
MLS, all other Realcomp members can view the listing, and “[i]t raises my
likelihood of getting a sale. The quicker I get a sale, the quicker I can get another
listing.” (CX 37 (Bowers, Dep. at 49)).

Denise Moody testified that the Realcomp MLS is “the largest MLS in Michigan”
that covers “one of the more populous areas in the state,” making it necessary to
belong to Realcomp. (D. Moody, Tr. 543, 567-568 (The Moody’s would be
“los[ing] half of our business if we choose to not work with Realcomp.”)).

Response to CCPF No. 505:
Respondent has no specific response.

Other means used by brokers to advertise listings do not reach nearly as many other
agents as does the Realcomp MLS. For example, Ms. Nead explained that she sometimes
emails listings directly to other agents, but this would only include about 200 agents.

(CX 42 (Nead, Dep. at 24)). She also sometimes sends flyers, but these will reach only
75 to 80 agents. (CX 42 (Nead, Dep. at 24)).

Response to CCPF No. 506:
Respondent has no specific response.

Listings that do not go into the Realcomp MLS suffer from a “lack of exposure” and miss
“potentially thousands of buyers” working with brokers who are members of the
Realcomp MLS. (Mincy, Tr. 310-311, 317-318 (explaining the problems of “in-house
listings” that did not go onto the MLS)).

Response to CCPF No. 507:
Respondent has no specific response.

ii. Realcomp Members Also Recognize That
Realcomp’s Membership Size Is At Least Twice
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the Size of Any Other MLS in Southeastern
Michigan Increasing Its Value to Brokers

Realcomp listing agents benefit from Realcomp’s high market share. (CX 42 (Nead,
Dep. at 46); CX 43 (Hardy, Dep. at 78) (testifying that because Realcomp has more
members than MiRealSource, it makes more sense to put listings on the Realcomp MLS
than on the MiRealSource MLS)).

Response to CCPF No. 508:
Respondent has no specific response.

The more agents that are members of an MLS, the better it is for a seller and the listing
agent because it increases the likelihood of a sale. (CX 42 (Nead, Dep. at 35-36)).
Specifically, the larger the membership of an MLS, the better it is for home sellers
because more agents and brokers representing potential buyers will see the listing. (CX
40 (Elya, Dep. at 28-29); Sweeney, Tr. 1343 (If an “MLS doesn’t have the majority of the
listing data, then it has little or no value.”)). Likewise, the more listings there are on an
MLS, the more likely the cooperating broker will be able to find a property that their
buyer wants to purchase. (CX 408 (Brant, Dep. at 38)).

Response to CCPF No. 509:
Respondent has no specific response.

Some Realcomp members also advertise to potential clients the benefits of their
membership in the largest MLS in Southeastern Michigan. For example, the Century 21
Today website refers to the Realcomp MLS when it advertises to consumers that it is “a
member of the largest multiple listing service in Southeast Michigan, representing an
average of 18,000 properties in the metropolitan Detroit market.” (CX 289-001; CX 43
(Hardy, Dep. at 87); See also CX 309-002 (advertising benefits of belonging to the

Realcomp MLS); CX 421 (Whitehouse, Dep. at 51-53)).

Response to CCPF No. 510:
Respondent has no specific response.

jii. Realcomp is the Local MLS for Brokers in
Southeastern Michigan

Realcomp members recognize the importance of belonging to the local MLS. For
example, Mr. Whitehouse advertises to consumers that “An absolute must is that the
Realtor subscribes to the local computerized multiple listing service, MLS, so that your
property’s exposed to the maximum number of potential buyers.” (CX 307-001; CX 421
(Whitehouse, Dep. at 46-48); CX 39 (Taylor, Dep. at 17) (testifying that it only makes
sense to list properties on the local MLS)).
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Response to CCPF No. 511:
Respondent has no specific response.

For brokers in Southeastern Michigan, their local MLS is Realcomp. For example:

. Mr. Taylor has never listed properties in Ann Arbor or Flint because “it never
made sense” because his local MLS is Realcomp. (CX 39 (Taylor, Dep. at 15-17,
44-45) (also explaining that he only searches the Realcomp MLS, and not the
MiRealSource MLS, when representing a buyer because MiRealsource typically
services an area other than the ones his buyers are looking in)).

. Mr. Rademacher practices in Livingston county, so he has never belonged to any
MLS besides Realcomp because Realcomp serves the area he practices in. (CX
416 (Rademacher, Dep. at 9, 37)).

. Ms. Groggins testified that almost every listing she had as an associate broker for
Yourlgloo in Southeastern Michigan went onto the Realcomp MLS. (CX 526
(Groggins, Dep. at 14)).

. In explaining why Yourlgloo would not consider reentering Michigan even
though MiRealSource entered into a consent decree with the Commission to allow
Exclusive Agency listings onto its MLS and to be fed to public websites, Mr.
Aronson testified that, “the primary MLS in the state of Michigan is Realcomp,
and until they change their ways, I am not going to consider doing business in
Michigan.” (CX 422 (Aronson, Dep. at 40-41); See also (CCPF 9 709-720 (The
geographic market section demonstrates that brokers who have listings in
Oakland, Wayne, Livingston and Macomb counties enter the listings into the
Realcomp MLS)).

Response to CCPF No. 512:

MiRealSource is an MLS that competes with Realcomp in serving Southeastern Michigan
(RPF 99 40-51, 59-60). Real estate brokers can compete in Southeastern Michigan by
belonging to MiRealSource and not Realcomp (RPF §61). Yourlgloo.com left Michigan
for more reasons than Realcomp's Policies, and it has not fully abandoned Michigan as it
continues to do a substantial referral business (RPF 9166).

b. Industry Expert Testimony Confirms the Importance of
Access to the Realcomp MLS Database

Although Mr. Murray recognizes that there are other MLS’s adjacent to Realcomp, Mr.

Murray does “not know of any effective alternatives that provide the geographic coverage
or membership size that is offered by Realcomp.” (RX 154-A-032).
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Response to CCPF No. 513:
MiRealSource is an effective alternative to Realcomp. (RPF 9 40-51) (CX 407 (Bratt,

Dep. 9-10, 30-31, 35, 73-74); MiRealSource is a competitor to Realcomp. (Kage, Tr.
1057); see also the Response to CCPF §512.

Based on discovery from this case, Mr. Murray’s own research and other industry
research and publications, Mr. Murray concluded that access to the Realcomp MLS is
“significant” or “very important to brokers to be able to compete effectively in Southeast
Michigan.” (Murray, Tr. 178; RX 154-A-005-006).

Response to CCPF No. 514:
See the Responses to CCPF ] 513 and 518.

Realcomp is the local MLS for brokers operating in Wayne, Livingston, Oakland and
Macomb counties, so placing listing information on Realcomp “is critical” to allowing
listing brokers to reach the local cooperating brokers who are working with buyers
searching for homes in those counties. (Murray, Tr. 179-180).

Response to CCPF No. 515:
See the Responses to CCPF ] 513 and 518.

Mr. Murray concluded that access to the Realcomp MLS allows brokers representing
sellers “to put listing information into the Realcomp MLS and to have it reach potentially
these 15,000 other members who represent buyers who are looking for homes.” (Murray,
Tr. 179). This exposure “dramatically increases™ the listing broker’s marketing reach.
(RX 154-A-026-027).

Response to CCPF No. 516:
Realcomp has seen its membership decrease from 15,000 at the end of 2005 to 13,800

members (Kage, Tr. 1026).

Realcomp’s 14,000 - 15,000 membership was important to Mr. Murray in forming his
opinion because “[t]he larger the MLS, the more cooperating members, the more effective
that is at helping” brokers serve their clients. (Murray, Tr. 182). A larger MLS in terms
of the number of members and number of listings can be “more efficient” within its
service area. (Murray, Tr. 182; RX 154-A-031 (“The value of an MLS increases with the
more listings it has because that increases the likelihood that brokers will be able to
match a willing buyer with a willing seller.”)).

Response to CCPF No. 517:
Respondent has no specific response.

A larger MLS also will be “more effective” at helping brokers serve their clients because
“if you’re a listing broker, you’ve got more potential cooperating brokers with more
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buyers to help sell your home. If you’re a cooperating broker, you’ve got more inventory
to look at. If you’re working with a buyer, I mean, it would be as if — if I were a
cooperating broker in those four counties and there were another MLS with only 3,000
participants, well, where would I list my home? I would list it on the bigger one, because
there’s more cooperating brokers, more people and chances to get my client’s home
sold.” (Murray, Tr. 182-183).

Response to CCPF No. 518:
MiRealSource has approximately 7,000 members (CX 407 (Bratt Dep. at 85)), with that

membership increasing 40% in the last four years, (CX 407 (Bratt, Dep. at 74)). See also
the Response to CCPF 9§ 513.

An MLS with

= (RX 154-031, in camera). Realcomp’s market

shares, as identified by Complaint Counsel’s economist, is “sufficiently high” that
brokers would want their homes listed on the Realcomp MLS in order to be able to
compete. (Murray, Tr. 189).

Response to CCPF No. 519:
MiRealSource is an MLS that competes with Realcomp in serving Southeastern Michigan

(RPF 940-51, 59-60). Real estate brokers can compete in Southeastern Michigan by
belonging to MiRealSource and not Realcomp (RPF 461).

c. The Economic Evidence Shows that Access to the
Realcomp MLS Database is Necessary to Effectively
Compete

It is widely known in economics and in antitrust that a firm can have considerable market
power without being a monopoly. (CX 557-A-009-010). This is particularly true in the
case of MLS listing services that exhibit network effects. (CX 557-A-009-010). Due to
network effects, the value of the MLS to brokers is directly related to the number of
listings in the MLS on the selling side and the number of cooperating brokers on the
buying side. (CX 557-A-009-010). Dr. Eisenstadt agrees with these conclusions. (CX
557-A-009-010; CX 133-036; Eisenstadt, Tr. 1530).

Response to CCPF No. 520:
Dr. Eisenstadt only agrees that the MLS exhibits indirect Network Effects and that a firm

can have market power without being a monopoly. (Eistenstadt, Tr. 1530); (CX 133-036,
FN 93).

Within a given geographic market, the value of an MLS with a high market share will be
much greater to brokers and to the home buyers and sellers that they assist than to the

value of an MLS with a small market share. (CX 557-A-010). Moreover, the viability of
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competitive threats to an incumbent MLS from entrants diminishes as market share
increases. (CX 557-A-010). This is the case because the incentive to switch between
MLSs requires individual users to overcome collective switching costs, the magnitude of
which increases as the number of users (reflected by market share) increases. (CX 557-
A-010).

Response to CCPF No. 521:
There is no significant cost of switching from one MLS to another. (Sweeney, Tr. 1313-

1314).

Regardless of how the property was sold, the fact that the property was listed in
Realcomp shows the value of the Realcomp MLS to home sellers and listing brokers.
The fact that home sellers and their listings brokers may list on more than one MLS (i.e.,
dual list) or advertise the home in newspapers shows that these other channels are not
effective substitutes to the Realcomp MLS. (CX 557-A-016).

Response to CCPF No. 522:
Respondent has no specific response.

Dr. Eisenstadt’s conclusion about the two-sided nature of the MLS and the presence of
network effects shows that access to the Realcomp MLS database is necessary for brokers
to compete effectively. (CX 133-036). Dr. Eisenstadt states that “all else equal, listing
agents will have a higher demand for an MLS platform that also attracts more selling
agents.” Likewise, he states that “selling agents’ usage and demand for an MLS will
increase with the number of listing agents on the opposite side of the platform.” (CX 133-
036).

Response to CCPF No. 523:

The proposal is inaccurate and its reliance on Dr. Eisenstadt is misplaced. Dr.
Eisenstadt's Expert Report reflects that MiRealSource provides an effective alternative to
Realcomp. (CX 133-010-011; CX 0133-013). See also the Response to CCPF 9513.

Brokers using Exclusive Agency listings (non-ERTS listings) in the Realcomp area
cannot circumvent Realcomp’s Website Policy effectively, by dual-listing in another
MLS. (Kage, Tr. 989) (admitting that there is no way for brokers using these listings to
post on MovelnMichigan.com or ClickOnDetroit.com). Dual-listing in other MLSs,
including MiRealSource, does not allow brokers to display Exclusive Agency listings in
MoveInMichigan.com and the majority of Realcomp member IDX websites. (Murray, Tr.
236-237; RX 154-A-065; See also CX 498-033, in camera (concluding that no more than
of [l of Realcomp member offices who took an IDX feed could be reached through
double listing in MiRealSource)).
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Response to CCPF No. 524:

Brokers offering Exclusive Agency Listings can bypass Realcomp's Web Site Policy
(RPF 99102-108, 111-113). Jeff Kermath, Denise Moody and Craig Mincy do so and are
successful (RPF 99106-107, 163).

The value of an MLS to cooperating brokers working with buyers increases with the
number of homes for sale that are listed in the MLS. (CX 498-A-019). This is because the
greater the number of listings, the greater the likelihood that a cooperating broker will be
able to match a particular buyer with a property for sale and/or the shorter will be the
search period necessary to achieve this match. (CX 498-A-019).

Response to CCPF No. 525:
Respondent has no specific response.

The value of an MLS to listing brokers increases with the number of cooperating brokers
that search the MLS. (CX 498-A-019). The greater the number of cooperating brokers
using the MLS to search for homes, the shorter will be the expected time to sell a home
and/or the higher will be the expected sales price. (CX 498-A-019). This discussion is a
description of what economists call “network effects,” which are a type of demand-side
economies of scale that occur when the value of a product or service to a customer to
depends on the number of other customers who also use the product or service. (CX 498-
A-019).

Response to CCPF No. 526:
Respondent has no specific response.

Only an MLS provides an offer of compensation to a cooperating broker. (CX 498-A-
024). As a result, cooperating brokers need access to the MLS to determine the amount of
any brokerage commission being offered by either a listing agent on behalf of the home
seller. (CX 498-A-024). Without access to the MLS, cooperating brokers would be
required to directly contact (e.g., by phone, fax, or e-mail) the broker or home seller,
significantly increasing the time involved in searching on behalf of home buyers and thus
the cost of search. (CX 498-A-024).

Response to CCPF No. 527:
Respondent has no specific response.

The presence of network effects results in the MLS being a necessary input in the
provision of real estate brokerage services. (CX 498-A-024-025). Because efficiencies
grow with the number of users, other sources of listing services with fewer users are not
economically viable substitutes for an MLS. (CX 498-A-024-025).

Response to CCPF No. 528:
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The statement "listing services with fewer users" is unclear, as are the references to "the
MLS" and "an MLS." To the extent that the proposal suggests a comparison between
Realcomp and MiRealSource, Respondent maintains that real estate brokers can compete
in Southeastern Michigan by belonging to MiRealSource and not Realcomp. See the
Response to CCPF 513.

Listing brokers that do not have access to the MLS, and thus are required to advertise
their listing by means other than a MLS, can expect that fewer cooperating brokers will
see the property such that, at a given asking price, the likelihood of a sale will be lower
and, if a sale occurs, the expected time to sell will be longer, all else equal. (CX 498-A-
024-025).

Response to CCPF No. 529:
Respondent has no specific response.

Cooperating brokers who are unable or unwilling to use the MLS will need to contact
listing brokers or home sellers directly to learn the compensation offer and at the same
time may need to search over multiple sources in order to identify the same number and
type of houses being offered for sale that are available on the MLS. (CX 498-A-024 and
498-A-025). As aresult, search costs, including time costs, would increase significantly
compared to the search costs using the MLS. (CX 498-A-024-025).

Response to CCPF No. 530:
Respondent has no specific response.

Therefore, brokers without full access to an MLS would be at a significant competitive
disadvantage. (CX 498-A-024 and 498-A-025). Consistent with these benefits of using
an MLS, the overwhelming majority of real estate brokers are members of an MLS and
list all homes for sale in an MLS. (CX 498-A-024-025).

Response to CCPF No. 531:
Respondent has no specific response.

Realcomp’s market power in the relevant geographic areas can be exercised by hindering
or excluding competitors in the market for real estate brokerage services. (CX 498-A-
030).

Response to CCPF No. 532:
Realcomp at all times pertinent to this matter has permitted agents: (1) to enter Exclusive

Agency Listings into the Realcomp MLS, and (2) who enter Exclusive Agency Listings to
be members of Realcomp (JX 1, §57).

For most brokers there are no reasonable substitutes to the Realcomp MLS in these areas.
(CX 498-A-030). Realcomp therefore has the ability to anticompetitively exclude certain
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competitors, such as low-cost unbundled service brokers, from the real estate brokerage
services market by implementing rules that exclude such competitors or inhibit their
ability to compete. (CX 498-A-030).

Response to CCPF No. 533:
Realcomp does not exclude brokers. See the response to CCPF §532. Brokers can also

compete in Southeastern Michigan by belonging to MiRealSource and not Realcomp.
See the Response to CCPF §513. Yourlgloo.com is the only agent offering Exclusive
Agency Listings that suggested that it left Michigan because of Realcomp's Policies, and
it has not abandoned Michigan, as it continues to do a substantial business. (RPF §166).

Excluded or disadvantage competitors cannot costlessly switch to listing in an alternative
MLS, such as MiRealSource or the data sharing partners. (CX 498-A-030). This is
because the value of listing a home located in the relevant geographic areas in an
alternative MLS would be significantly lower than the value of listing that home in
Realcomp. (CX 498-A-030). The number of cooperating brokers searching alternative
MLSs for homes in the relevant areas is likely to be much smaller than the number of
cooperating brokers searching for homes in the Realcomp MLS. (CX 498-A-030). Thus,
such brokers would be significantly disadvantaged competitively relative to brokers that
are not restricted from access to the full services of Realcomp. (CX 498-A-030).

Response to CCPF No. 534:
See the Response to CCPF 9513 concerning brokers being able to successfully compete in

Southeastern Michigan by belonging to MiRealSource, and the Response to CCPF 4524
concerning agents offering Exclusive Agency Listings who dual-list and are successful.
Furthermore, brokers searching the Realcomp database also have access to the data share
partners' listings and information.

The Realcomp MLS should be viewed as an input to the brokers who use that input in the
supply of brokerage services to consumers. (D. Williams, Tr. 1099).

Response to CCPF No. 535:
Respondent has no specific response.

B. Access to Realcomp’s Feed of Listings to Approved Websites Allows
Brokers to Compete Effectively by Exposing Listings Directly to
Buyers

1. Internet Marketing of Listings Provides Key Exposure of
Homes for Sale

a. Buyers Now Use the Internet to Search for Homes More
Than Any Other Source of Information
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As explained by the industry expert, “[m]arketing properties on the Internet has become a
significant factor in a broker’s ability to compete effectively because, first and foremost,
it is where buyers are searching for homes for sale, even before they meet with a broker.”
(RX 154-A-041). “[IInternet marketing is necessary to reach the potential buyers on the
Internet.” (RX 154-A-041).

Response to CCPF No. 536:
Respondent has no specific response.

Industry surveys confirm that “buyers are using the Internet as an integral part of their
home search.” (RX 154-A-035). In fact, one industry study has determined that the
“typical buyer is now the Internet buyer.” (CX 532-005; CX 456-003 (attesting that CX
532 was prepared by the California Association of Realtors in 2005, and has been used by
NAR’s MLS Future Presidential Advisory Group for discussion purposes)).

Response to CCPF No. 537:
Respondent has no specific response.

I (C 535-

001, 014, in camera).

Response to CCPF No. 538:
Respondent has no specific response.

The Consumer Tsunami study I

(RX 154-007, in
camera; Murray, Tr. 136-137 (testifying that brokerage firms pay $35,000-$50,000 for
copies of this report)).

Response to CCPF No. 539:
Respondent has no specific response.

According to the 2006 Consumer Tsunami study, _

(CX 535-006, 024-025, in camera) (|

006, 024, in camera).
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Response to CCPF No. 540:
Respondent has no specific response.

In its 2006 Profile of Home Buyers and Sellers, NAR found that 80% of all home buyers
— 83% of first-time buyers and 78% of repeat buyers — used the Internet in their home
search. (CX 373-036). This percentage has been steadily increasing over the past decade,
and has risen from 2% in 1995 and 41% in 2001. (CX 373-039; CX 617-007 (citing the
NAR Profile of Home Buyers and Sellers); CX 623-002). Buyers are using the Internet to
search for information about properties for sale. (CX 373-045 (96% of buyers are using
Internet to search for homes for sale); CX 406 (Bishop, Dep. at 87)).

Response to CCPF No. 541:
Respondent has no specific response.

Home buyers in the 2006 NAR Profile of Home Buyers and Sellers reported using the
Internet in their home search more often than they used yard signs, print newspaper
advertisements, open houses, or home books or magazines. (CX 373-036; Murray, Tr.
213-214 (buyers use the Internet “substantially above other sources of information™)).
The percentage of buyers using the Internet was only surpassed by the percentage of
buyers using a real estate agent (85%). (CX 373-036).

Response to CCPF No. 542:
Respondent has no specific response.

Data collected by NAR from survey responses of buyers located in Southeastern
Michigan to NAR’s Profile of Home Buyers and Sellers is consistent with the national
trends. (RX 154-A-036; Murray, Tr. 212-213 (noting that there were an insufficient
number of survey responses from Southeastern Michigan to be statistically significant,
but that the numbers were relevant to show consistency with the national statistics)). The
following graph illustrates the percentage of buyers who used the Internet in their home
search on a national basis and in Realcomp’s area:

Percentage of Buyers Who Used the Internet in Their Home Search

118



544.

545.

90%
80%
70%

60% —i—Realcomp
50% Area

—&— National

40%
30%
20%
10%

0%

2003 2004 2005 2006

(RX 154-A-036; CX 550 (NAR Data Collected from Survey Responses to the 2003 —
2006 NAR Profile of Home Buyers & Sellers)).

Response to CCPF No. 543:
Respondent has no specific response.

In its 2006 Profile of Home Buyers and Sellers, NAR also found that 59% of all home
buyers used the Internet in their home search “frequently,” while another 21% of home
buyers used the internet in their home search “occasionally.” (CX 373-037). The
percentage of home buyers who used the Internet “frequently” in their home search has
increased since 2003. (CX 373-037; CX 372-032; CX 371-032).

Response to CCPF No. 544:
Respondent has no specific response.

In its 2006 Profile of Home Buyers and Sellers, NAR further found that 73% of buyers
who used the Internet found it to be a “very useful” source of information, while another
25% of buyers found the Internet to be a “somewhat useful” source of information. (CX
373-037). The percentage of home buyers who found the Internet to be a “very useful”
information source increased between 2003 and 2006. (CX 373-037; CX 372-033; CX
371-031). The Internet is a useful tool for consumers because it “allows far more
property information to be displayed and searched than any prior marketing tools
available to real estate professionals or consumers.” (RX 154-A-039).

Response to CCPF No. 545:
Respondent has no specific response.
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By way of comparison, with the exception of a real estate agent, which was found to be
“very useful” by 69% of home buyers, “[n]o other information sources were considered
‘very useful” by more than half of home buyers.” (CX 373-037).

Response to CCPF No. 546:
Respondent has no specific response.

Younger home buyers — the future of real estate — use the Internet more frequently than
older buyers. (CX 373-038; RX 154-A-038). Specifically, 87% of buyers between 18
and 44 used the Internet to search for homes, with 69% of such buyers using the Internet
“frequently.” (CX 373-038; CX 406 (Bishop, Dep. at 72-73)). For buyers aged 45 to 64,
76% of buyers used the Internet to search for homes, with 49% searching the Internet
“frequently.” (CX 373-038). Forty-four percent of buyers aged 65 and older used the
Internet, with 21% using it “frequently.” (CX 373-038).

Response to CCPF No. 547:
Respondent has no specific response.

In its 2006 Profile of Home Buyers and Sellers, NAR found that, “[f]irst-time buyers use
the Internet more often and also more frequently than repeat buyers. While 83 percent of
first-time buyers used the Internet, 62 percent report that they used it frequently. In
contrast, 78 percent of repeat buyers used the Internet, with 57 percent reporting that they
used it frequently.” (CX 373-038). The percentage of first-time buyers who used the
Internet in their home search “frequently” increased between 2003 and 2006. (CX 373-
038; CX 372-032; CX 371-032).

Response to CCPF No. 548:
Respondent has no specific response.

These consumer studies are also supported by website statistics, which show an
increasing use of real estate websites by consumers. ComScore Media Metrix measures
website usage for the leading real estate websites in the United States. (CX 609-001; CX
364-367 (ComScore Media Metrix is considered the “number one” or “gold standard” for
Internet reporting, to provide the monthly statistics for Realtor.com); CX 412 (Goldberg,
Dep. at 104-107) (testifying that comScore website statistics were accurate, reliable and
“viewed as an industry standard™)). Move, Inc., the company that operates Realtor.com,
relies on the website statistics compiled by comScore Media Metrix. (CX 411 (Dawley,
Dep. at 35)).

Response to CCPF No. 549:
Respondent has no specific response.

Specifically, comScore Media Metrix statistics show that between December 2002 and
December 2006, the number of Unique Visitors to real estate websites increased from
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21.44 million in December 2002 to 31.23 million in December 2006, the number of Total
Visits to real estate websites increased from 46.19 million in December 2002 to 115.54
million in December 2006, and the Total Minutes spent on real estate websites increased
from 294.2 million in December 2002 to 1.259 billion minutes in December 2006. (CX
609-001, 016; (a compilation by comScore Media Metrix of monthly statistics for real
estate websites for each December between December 2002 and December 2006.)).

Response to CCPF No. 551:
Respondent has no specific response.

The following graph illustrates the increase in consumer usage of all real estate websites
since 2002:

Hliens of Unique Visitors

Total Unique Visitors to Reaf Estate Websites Total Minutes Spent on Real Estate Websites
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(CX 609; CX 412 (Goldberg, Dep. at 109-111)).

Response to CCPF No. 552:
Respondent has no specific response.

b. Buyers View and Purchase Homes They First Found on
the Internet

As a result of using the Internet in their home search, buyers reported that they drove by,
viewed, or walked through a home they first found online. (CX 373-039; CX 406
(Bishop, Dep. at 76-77); Murray, Tr. 215-216 (because buyers are “doing serious
shopping online” for homes to purchase, brokers want to be sure that their listings are on
the websites visited by buyers)).

Response to CCPF No. 553:
Respondent has no specific response.

In its 2006 Profile of Home Buyers and Sellers, NAR found that 24% of all buyers first
learned about the home they ultimately purchased on the Internet. (CX 373-040). NAR
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reported that although this percentage was “unchanged from the previous year’s results,
the percentage [of buyers who first learned about the home they purchased on the
internet] has increased sharply from 2 percent in 1997, clearly signaling the increasing
importance of online information in the search process for most buyers.” (CX 373-040;
CX 406 (Bishop, Dep. at 79)).

Response to CCPF No. 554:
Respondent has no specific response.

By way of comparison, 36% of buyers reported in the 2006 NAR Profile of Home Buyers
and Sellers that they first learned about the home they ultimately purchased from a real
estate agent — down from 50% in 1996, and only 15% of buyers reported that they first
learned about the home they ultimately purchased from a yard sign. (CX 373-040).

Response to CCPF No. 555:
CX 373-04 reflects it is "down from 50% in 1997," not down from 50% in 1996".

Data collected by NAR from survey responses of buyers located in Southeastern
Michigan to NAR'’s Profile of Home Buyers and Sellers is consistent with the national
trends. (RX 154-A-039). The following graph illustrates the percentage of buyers who
first found the home they purchased on the Internet on a national basis and in Realcomp’s
area:

Percentage of Buyers Who First Found the Home They Purchased on the Internet
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(RX 154-A-039; CX 550 (NAR Data Collected from Survey Responses to the 2003 —
2006 NAR Profile of Home Buyers & Sellers); See also Mincy, Tr. 350 (testifying that,
in his experience, buyers are more and more often finding on the Internet the home that
they end up purchasing)).
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Response to CCPF No. 556:
Respondent has no specific response.

c. Industry Studies and Publications Confirm the
Importance to Brokers of Marketing Properties on the
Internet

CX 533, The Future of Real Estate Brokerage: Challenge and Opportunity for Realtors
(“Future of Real Estate Brokerage™), was prepared in 2003 by NAR’s Research Division
“as an examination of the impact of a changing regulatory, technological, economic, and
competitive environment on the real estate industry and describes current and likely
future brokerage business models.” (CX 456-004). The Research Division concluded,
based on its experience in conducting these types of studies and knowledge of the real
estate industry, that the findings and analyses in CX 533 were reliable and accurate, and
distributed the study with the expectation that it may be relied upon by persons inside and
outside NAR. (CX 456-004).

Response to CCPF No. 557:
Respondent has no specific response.

Industry publications by NAR have repeatedly emphasized the importance of the Internet
to brokers in generating leads, or buyers interested in specific properties. For example, in
its 2003 Future of Real Estate Brokerage study, NAR found that “[i]nvesting in the
Internet is not without cost, but firms who make investment have been rewarded with
business leads.” (CX 533-027). In a 2006 Discussion Paper on the Future of the MLS,
NAR explained, “The brokerage firm of the future will need to embrace the realities of
the new world order and learn to convert internet leads to paying customers in order to
compete effectively.” (CX 380-008).

Response to CCPF No. 558:
Respondent has no specific response.

A White Paper by Cendant, the largest real estate brokerage company in the United States
and which owns and operates such franchises as Century 21 and Coldwell Banker,
emphasized the importance of Internet marketing of listings to its associated agents and
brokers. (CX 617-008; Murray, Tr. 172). “The Internet offers an unprecedented
opportunity for agents to ‘sell’ the best attributes of a house before the buyer ever sets
foot in it. No other medium can make the same claim.” (CX 617-008).

Response to CCPF No. 559:
Respondent has no specific response.
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As Cendant explained, “Consumers have made it a business imperative” for brokers to be
more effective in marketing their clients’ home listings on the Internet. (CX 617-003-
004; CX 417 (Simos, Dep. at 70) (explaining that not marketing properties on the Internet
would “ignore the opportunities that the Internet can provide.”)).

Response to CCPF No. 560:
Respondent has no specific response.

Cendant explained in its White Paper that Internet marketing is “more effective” than off-
line methods and that, “The Internet is emerging as one of the most valuable customer
lead generation tools available for Realtors today.” (CX 617-007, 004 (explaining that
the consumer is driving this trend); CX 417 (Simos, Dep. at 70-71)). “Again, the issue is
information. Gone are the days when agents could hoard listing information in MLS
books from customers. Now is the time for us to deliver more information to consumers,
not less.” (CX 617-009; CX 417 (Simos, Dep. at 71)).

Response to CCPF No. 561:
There is a [sic] in the quote.

A 2006 study that surveyed brokers and agents confirms that brokers also recognize the
importance of marketing properties on the Internet. Specifically, in the 2006 Consumer
Tsunami study,

B (CX 535-149, in camera).
to their first meeting with a broker. (CX 535-149, in
camera; Murray, Tr. 151-152 (Buyers are searching the Internet and going to their first
meeting with the cooperating broker with profiles on seven to ten homes)).

Response to CCPF No. 562:
Respondent has no specific response.

In the 2006 Consumer Tsunami study, brokers reported that, || GcEININIGIGIG

(CX 535-151, in camera).

(CX 535-180, in camera).
(CX
535-188, in camera).

(CX 535-156, in camera).

Response to CCPF No. 563:
Respondent has no specific response.
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i Data Support the Effectiveness of Internet Marketing
564. Data show that brokerage firms have been gaining a growing percentage of business leads

from marketing their clients’ listings on the Internet. The following graph illustrates the
growth of leads generated by firm websites from 2004 to 2006:
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(CX369-045; CX 406 (Bishop, Dep. at 14-15, 22-23, 28) (explaining that Research
Division produced reports and concluded that the findings were accurate and reliable);
CX 370-057; CX 406 (Bishop, Dep. at 38-40); RX 154-A-043).

Response to CCPF No. 564:

The 2004 percentages utilized in the above-referenced graph and in §75 of Murray's
report (CX 154-A-043) are inconsistent with the percentages reported by NAR in CX
369-045. The bar for 6-10% should be at 19%, the bar for 11-25% should be at 23% and
the bar for more than 25% should be at 13%. The following graph illustrates the correct
information:
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As Mr. Murray explained, the data show that there was approximately a 40% growth in
the number of firms who attributed more than 25% of their leads to their website.
(Murray, Tr. 217-218). Even for the approximately 50% of brokers who generated 10%
of less of their leads from their own website, this is still considered “a huge chunk of
business in our industry” to be attributed to one marketing source. (Murray, Tr. 218).

Response to CCPF No. 565:
Respondent has no specific response.

Data also show that brokerage firms are generating sales, not just leads, from their
Internet marketing efforts. Specifically, the 2006 Profile of Real Estate Firms found that
the median residential brokerage firm with a website derived 7% of their actual sales
volume from that site. (CX 370-058; CX 406 (Bishop, Dep. at 14-15, 22-23, 28)
(explaining that Research Division produced reports and concluded that the findings were
accurate and reliable); See also CX 623-011 (Move, Inc. study determining that every
10% increase in Internet search activity today correlated to a 4.3% increase in closings at
or above list price 12 weeks downstream). This is a “big chunk of business. (Murray, Tr.
218-219 (explaining that attributing “7% of your sales from one marketing channel is
huge, “given that most brokers’ business comes through their agents and not from
marketing efforts)).

Response to CCPF No. 566:
The Internet does not necessarily generate more sales, as real estate business is often

generated strictly on referrals. (CX 41 (Mulvihill, Dep. at 69-71)). Most business is
based on referrals and from the MLS. (CX 41 (Mulvihill, Dep. at 70-71)).

The 2006 Profile of Real Estate Firms also found that 15% of residential brokerage firms
generated 25% or more of their sales volume from their brokerage website. (CX 370-
058). In a 2005 NAR Member Profile, NAR had found that 12% of brokers generated
25% or more of their business from their own personal business websites. (CX 531-031).

Response to CCPF No. 567:
Respondent has no specific response.

These statistics may understate the generation of leads of Internet marketing. (RX 154-A-
043). First, these studies only measure leads generated from a firm website and not from
other potential Internet marketing activities. (RX 154-A-043; CX 370-057; CX 531-031).
Second, Move, Inc., which operates Realtor.com, believes that some brokers may not
know how to track leads generated they receive from websites such as Realtor.com — in
part because many consumers may call the broker, rather then sending an e-mail inquiry
after viewing a home online — and brokers do not always follow up on leads from
Realtor.com. (CX 417 (Simos, Dep. at 66-67)).

Response to CCPF No. 568:
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Respondent has no specific response.

Internet marketing has become “more effective” at reaching more real estate consumers
than print advertising.

I (CX 535-189, in camera; RX 154-041, in camera; CX 541-004

(Move, Inc. study finding that only 4% of a newspaper’s circulation reads the real estate
classified section)).

Response to CCPF No. 569:
Respondent has no specific response.

ii. Case Studies Show the Cost-Effectiveness of Internet
Marketing

In one Broker Case Study, the different modes of advertising a home and their
comparative costs and effectiveness in generating leads were studied. (CX 621-007; CX
417 (Simos, Dep. at 64-65). The Case Study found that Yard Signs, while generating the
highest percentage of leads at 35%, cost $163,384. (CX 621-007; CX 417 (Simos, Dep.
at 64-65). In comparison, the Internet was able to generate the second highest percentage
of leads, at 20% of all leads, at a cost of only $10,000. (CX 621-007; CX 417 (Simos,
Dep. at 64-65). Newspaper advertising, which cost $631,836, generated only 8% of leads,
and direct mail and home magazines together cost over $320,000 and generated only a
negligible amount of leads. (CX 621-007; CX 417 (Simos, Dep. at 64-65) (explaining
that, “[i]nquiries means leads,” or people interested in the property)).

Response to CCPF No. 570:
Respondent has no specific response.

In another case study. [

I (CX 535-187, in camera; See also CX 542-065

(comparing ad in newspaper with photos for 90 days as costing $27,000, with cost of
posting ad on Realtor.com with 6 color photos for life of the listing as $50)).

Response to CCPF No. 571:
Complaint Counsel's reliance upon this case study is misplaced because New York is one

of the only places in the country without an MLS (Murray, Tr. 252-254). Dr. Murray also
acknowledged that the cost of an ad in the New York Times would be higher than the ad
rate for a newspaper in Southeastern Michigan (Murray, Tr. 255).
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A Move, Inc. survey reported in April 2005, showed that large brokerages were able to
generate 13% of their “Closed Leads” at a cost of $200,000 — in comparison to 3.5% of
leads from print advertising at a cost of $5.4 million. (CX 623-013).

Response to CCPF No. 572:

CCPF 9 572 lacks fundamenta] factual background (i.e., where the leads were generated
from). CX 623-013 lists a variety of sources for "closed leads," and Complaint Counsel
only references indirectly one such source. (CX 623-013).

iii. Data on the Use of Internet Marketing by Brokers
Reflects the Importance of Internet Marketing

Outside of the MLS, marketing homes on the Internet is the most used marketing tool by
real estate brokers. (CX 373-079). Specifically, the 2006 NAR Profile of Home Buyers
and Sellers found that 85% of sellers nationwide who used a real estate broker to sell their
home had their home marketed on the internet — an increase from 73% in 2004. (CX 373-
079 (“[t]he Internet has become one of the most-used marketing tools by real estate
agents in all four regions of the country, and in 85 percent of home sales nationally.”);
CX 406 (Bishop, Dep. at 108-109); CX 371-063). By way of comparison, 78% of sellers
who used a real estate agent had their home marketed via a yard sign. (CX 373-079).

Response to CCPF No. 573:
CX 373-079 reflects "an increase from 72% in 2004", not "an increase from 73%."

NAR found, in its 2006 Profile of Real Estate Firms, that 78% of all brokerage firms had
a website, and that another 5% planned to develop a web presence — an increase from
52% of residential brokerage firms who had a website as reported in NAR’s 2004 Profile
of Real Estate Firms. (CX 370-055; CX 369-045).

Response to CCPF No. 574:
Respondent has no specific response.

iv. Data Show That Buyers Do Not Use the Internet as a
Substitute for Real Estate Brokers

In its 2006 Profile of Home Buyers and Sellers, NAR found that “[t]he Internet is not a
substitute for the knowledge and experience of real estate professionals. . . .” (CX 373-
043; CX 372-036 (“Use of the internet has not diminished the role of real estate
professionals in the home purchase process. In fact, home buyers who used the Internet
when searching for a home are much more likely to use a real estate agent when
purchasing a home.”); Murray, Tr. 214 (“Interestingly enough, the more buyers use the
Internet, the likelier they are to use and buy a home through a broker.”)).

Response to CCPF No. 575:
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Respondent has no specific response.

More buyers who use the Internet in their home search use, and ultimately purchase a
home through, a broker than do buyers who do not use the Internet. (CX 373-043, RX
154-A-040 (“Significantly, the data does not support a contention that buyers or sellers
are using the Internet as a means to avoid using a real estate agent.”). This trend has been
consistent since at least 2004. (CX 373-043-044; CX 372-035-036; CX 371-034-035;
See also CX 406 (Bishop, Dep. at 83-84)).

Response to CCPF No. 576:
Respondent has no specific response.

Specifically, 87% of buyers who used the Internet in their home search also used a broker,
as compared to 74% of buyers who did not use the Internet. (CX 373-043; CX 406
(Bishop, Dep. at 81-82)). In addition, 81% of buyers who used the Internet in their home
search purchased the home they ultimately selected with the assistance of a broker, as
compared to 63% of buyers who did not use the Internet. (CX 373-044); See also (CX
406 (Bishop, Dep. at 84-85)).

Response to CCPF No. 577:
Respondent has no specific response.

Data from survey responses from consumers in Southeastern Michigan is consistent with
these national trends and is reflected in the following graphs:

Percentage of Buyers Who Purchased Their Home Through a Broker
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(CX 373-044; CX 550; RX 154-A-040-041; Murray, Tr. 214 (testifying that this data is a
“powerful statement about the fact that the Internet is not reducing the use of real estate
brokerage companies for buying and selling homes)).
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Response to CCPF No. 578:
Respondent has no specific response.

In addition, Cendant, the largest real estate brokerage firm in the United States, has
explained to its membership that “the role of the traditional real estate professionals will
be complemented — not displaced — by any and all enhancements we make in the online
marketing of our work product, home listings.” (CX 617-007 (citing NAR studies on the
use of real estate agents by buyers using the Internet to search for homes)).

Response to CCPF No. 579:
Respondent has no specific response.

d. Internet Marketing Is Also Important to Compete Effectively
in Southeastern Michigan

Karen Kage, CEO of Realcomp, admitted that Realcomp has informed its member that
the “majority of home buying and selling now begins on the Internet.” (CX 221-001; CX
35 (Kage, Dep. at 38-39); Kage, Tr. 925 (admitting that the majority of home buyers want
to be able to search for homes on the Internet before they buy)).

Response to CCPF No. 580:
Respondent has no specific response.

Realcomp Governors and members consistently testified that brokers want to have their
listings on public real estate websites to expose their listings to potential buyers.

e.g., (CX 38 (Gleason, Dep. at 123); (CX 421 (Whitehouse, Dep. at 53) (testifying that
marketing through the Internet is a “good way to get in contact with buyers and sellers™);
CX 309; CX 42 (Nead, Dep. at 78-79) (agreeing that most home buyers want to be able to
search listings on the internet); Sweeney, Tr. 1362-1363 (testifying that some buyers are
searching the Internet for homes for sale); CX 413 (Kersten, Dep. at 35) (websites helps
seller-clients because it provides more exposure to their property and they benefit buyers
by providing more information about the specific property)).

Response to CCPF No. 581:
Respondent has no specific response.

Realcomp Governors and members also testified that their personal experience is
consistent with national trends on the use of real estate websites by buyers. (CX 42
(Nead, Dep. at 78-79) (testifying that her actual experience is consistent with survey
results that show 76 percent of buyers search for listings on the internet); CX 421
(Whitehouse, Dep. at 54) (finding that “most of buyers and sellers have gone to the
internet”); CX 43 (Hardy, Dep. at 79-80) (NAR statistics that 80% of home buyers search
for homes on the Internet is consistent with the experience of agents at Century 21
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Today); CX 320; CX 421 (Whitehouse, Dep. at 92-93) (advertising to potential clients
that 80% of all home buyers access information about properties on the Internet)).

Response to CCPF No. 582:
Respondent has no specific response.

As Mr. Hardy admitted, the Internet has become an increasingly important avenue for
marketing homes in recent years. (CX 43 (Hardy, Dep. at 79)). Mr. Hardy further
explained that marketing homes through the Internet is an important part of the Century
21 Today marketing plan. (CX 43 (Hardy, Dep. at 97); See also CX 421 (Whitehouse,
Dep. at 64-67) (testifying that brochures and mailings are no longer effective in selling
real estate; using technology and a multimedia presentation is the key to getting sellers
and to sell their homes); CX 310 (describing multimedia presentation to include multiple
photographs, virtual tours, and posting listing on website)).

Response to CCPF No. 583:
Respondent has no specific response.

Brokers in Southeastern Michigan have also testified to the growth in leads generated by
their Internet marketing. For example, Mr. Kersten, the President and CEO of one of the
largest brokerage firms in Southeastern Michigan, invested in a new appearance and
features to the Century 21 Town & Country website and saw an increase in leads for
properties generated from his website skyrocket to 31% of all leads. (CX 413 (Kersten,
Dep. at 34-36) ( testifying that the new website increased the number of hits per month
from 7,500 to 120,000 and that this has “helped immensely” in generating leads for
listings — “The growth from nothing to 31% of leads is significant.”)).

Response to CCPF No. 584:
Respondent has no specific response.

As Mr. Baczkowski admitted, more money is being spent on Internet advertising today
than ever before: “you have a lot of dollars being spent in that medium now to attract
consumers.” (CX 405 (Baczkowski, Dep. at 114)). For example, _

= (CX 323-CX 324, in camera; (CX 421 (Whitehouse, Dep. at 98-100), in

camera).

Response to CCPF No. 585:
Respondent has no specific response.

Consumers also are driving this trend in Southeastern Michigan. As John Cooper
testified, “Consumers today have become very internet savvy. The way in which
consumers approach a real estate transaction has evolved. They do a fair amount of
research before they contact a human being, and so we’re finding . . . we were finding a
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more knowledgeable consumer coming through the door.” (CX 410 (Cooper, Dep. at 29-
30); See also Mincy, Tr. 345 (testifying that he encourages buyers to search real estate
websites because “it really gives them the opportunity to kind of do their own search” and
often “buyers will tell me they're looking for this particular house and then they'll end up
buying something different.”)).

Response to CCPF No. 586:
Respondent has no specific response.

Many Realcomp members advertise the importance of Internet marketing and their
expertise in Internet marketing to potential clients who are looking to sell their homes.
For example:

. In advertising his services to potential client-sellers, Mr. Kersten highlights the
importance of Internet marketing. (CX 357).

. Mr. Whitehouse tells sellers that they want their listings on the Internet, and that
he is one of best Realtors at using technology to sell homes. (CX 310-006; (CX
421 (Whitehouse, Dep. at 59-61, 69); CX 310)).

. Century 21 Today employs an internet specialist, and advertises this fact to
potential clients. (CX 287; (CX 43 (Hardy, Dep. at 80-81)). The first point in
Century 21 Today’s web marketing materials to potential home seller clients is
that Century 21 Today will provide internet marketing of their home to reach
“tens of millions of Internet users.” (CX 288-001; CX 43 (Hardy, Dep. at 82-83)).

. Realcomp Governor David Elya tells potential sellers that he will advertise their
home extensively through the Internet. (CX 40 (Elya, Dep. at 30-31); CX 109-
001 (advertising Internet marketing in first point made to potential clients).

Response to CCPF No. 587:
Respondent has no specific response.

2. Buyers Search for Homes On Four Key Categories of Websites

a. Consumers Want and Benefit From Real Estate Websites With
Comprehensive Listing Data

Websites with a comprehensive set of listings are likely to attract buyers and to keep them
on the site for longer periods of time. (RX 154-A-037; CX 412 (Goldberg, Dep. at 74,
85, in camera)
I ). X 405 (Baczkowski, Dep. at
38, 115-116) (“The site that a consumer feels they can go to to get the most information
as easily as possible is typically a site that they will go back to.”)).
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Response to CCPF No. 588:
Respondent has no specific response.

Websites with a current, complete and accurate set of listings “produces a more educated
consumer” and a “more knowledgeable purchase decision.” (CX 411 (Dawley, Dep. at
63-64, 66-67) (explaining that accuracy of a website refers to updating the website to
correctly reflect any updates to the listing on the MLS)).

Response to CCPF No. 589:
Respondent has no specific response.

A website with a comprehensive set of listings benefits buyers by allowing them to be
more efficient in the home search process by visiting one website. (CX 412 (Goldberg,
Dep. at 74); CX 497 (Greenspan, Dep. at 21) (providing the best consumer experience
possible means “to have the greatest number of available properties so that consumers can
go to one location and find as much information as they can about properties on the
market in any given area.”)). In addition, “[m]ore listings increase the amount of time
potential buyers spend on a real estate site and increases the likelihood of them finding a
home that they would like to purchase.” (CX 533-013).

Response to CCPF No. 590:
The last sentence quoted by Complaint Counsel, which starts with "[m]ore listings . .. " is
not reflected in CX 533-013.

Sellers benefit from exposure of their listings on websites with comprehensive listing
data because those sites were likely to attract and retain interested buyers, which in turn
would give the listings of sellers who advertised on the site greater exposure. (CX 412
(Goldberg, Dep. at 74-75); See also Murray, Tr. 245 (broker does not benefit from putting
listings on sites without a lot of listings because that is not where the buyers are)).

Response to CCPF No. 591:
Respondent has no specific response.

b. Studies Repeatedly Find That Buyers Most Use The Same Four
Categories of Websites

“[S]ellers want their information at the site that is going to best market them and best
attract the consumer.” (CX 405 (Baczkowski, Dep. at 38-39, 46) (testifying that home
sellers always want their listings “to be at the best site possible.”). No matter how great a
real estate website may be, if consumers are not visiting it, then it does not provide much
value to the brokers who post their listings on it. (CX 417 (Simos, Dep. at 18-19);
Murray, Tr. 245; RX 154-A-067 (“Internet marketing is only a competitive advantage to
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brokers to the extent that a significant number of buyers in the relevant geographic area
are actually visiting the relevant website.”)).

Response to CCPF No. 592:
Respondent has no specific response.

As explained by Mr. Murray, it is “critical” to target your listings on the Internet websites
where consumers in a broker’s service area are most likely to be looking for homes.
(Murray, Tr. 221-222). Studies, at separate times, reached the same conclusions as to the
four main websites that buyers visit in their search for homes. (Murray, Tr. 221-222).

Response to CCPF No. 593:
Respondent has no specific response.

In its 2006 Profile of Home Buyers and Sellers, NAR found that buyers visited four
categories of websites in their home search much more than any others: MLS websites;
Realtor.com; and the websites of real estate companies and real estate agents, also
referred to as “IDX websites”. (CX 373-046 (40-50% of buyers reported visiting these
four categories of websites); CX 406 (Bishop, Dep. at 89-90)). NAR reached these same
findings in its 2004 and 2005 Profile of Home Buyers and Sellers. (CX 372-039 (most
visited websites by buyers in 2005 were Realtor.com, MLS websites, and IDX websites);
CX 371-038 (most visited websites reported by buyers in 2004 were Realtor.com, MLS
websites, and the IDX websites)).

Response to CCPF No. 594:
See the Response to CCPF q868.

By way of comparison, whereas 40-50% of buyers reported visiting MLS websites,
Realtor.com, and the websites of real estate companies and agents (IDX websites);
newspaper websites with real estate listings were the fifth most visited websites with 14%
of buyers reporting that they searched those types of websites as part of their home
search; home magazine websites were ranked sixth with 6% of buyers reporting that they
searched those types of websites; and all other websites were searched by a total of 10%
of buyers. (CX 373-046).

Response to CCPF No. 595:
CX 373-046 reflects a range of 40% - 53%, not "40% - 50%" as Complaint Counsel

asserts.

NAR'’s findings are consistent with the findings of the 2006 Consumer Tsunami.

Specifically, the Consumer Tsunami study found that, | GTczGEGEEEE

= (CX 535-007, 029, in camera); See also CX 405 (Baczkowski,

Dep. at 37) (consumers generally will look at only three public real estate websites)).
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Response to CCPF No. 596:

Gary Moody, who has considerable Internet experience and training, expects GoogleBase
will be more important than the IDX in the near future. (RPF 9§ 121(d)).

Data collected from survey responses by buyers located in Southeastern Michigan were
consistent with these national statistics. Specifically, buyers in Southeastern Michigan
also ranked Realtor.com, MLS websites, and real estate company and agent websites as
the top four most visited websites. (CX 550; RX 154-A-047)

Response to CCPF No. 597:
Respondent has no specific response.

These categories of websites that are most used by buyers have a comprehensive set of
listings in the geographic area in which they are looking to purchase a home. (CX 411
(Dawley, Dep. at 64-65) (testifying comprehensive websites include Realtor.com, an
MLS-sponsored website or a broker website that participates in an IDX feed)). In
addition, Realtor.com, MLS websites and broker websites provide “more accurate” and
complete data than other websites. (CX 411 (Dawley, Dep. at 66)).

Response to CCPF No. 598:
Respondent has no specific response.

C. Realcomp’s Feed of Listings to Approved Websites Goes to Each of the Four
Key Categories of Websites

As explained above in CCPF 9 368-372, 382-384, Realcomp provides a feed of listing

information to each of the four categories of websites most visited by buyers. This is
illustrated in DX 1-010, below:
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Most Visited Realcomp Feed
Websites by Buyers to Approved Websites

1) MLS Websites [ MBS nmichiga i — (o=

2) Realtor.com (ﬁj@

ALNTOR

gt

3) Broker Websites 1154

4) Agent Websites

Response to CCPF No. 599:
See the Response to CCPF 9868.

When a listing is added or updated in the Realcomp MLS, the listing is automatically
updated on MovelnMichigan.com, ClickonDetroit.com, all of the IDX websites, and
Realtor.com. (Kage, Tr. 931-932; CX 35 (Kage, Dep. at 30)). “Realcomp’s feed of
listing information to these websites is not only a free benefit to its members, but it is also
an efficient way to update the websites with any changes to the MLS listings because
these changes are automatically updated as part of Realcomp’s feed to the websites.”

(RX 154-A-047-048; CX 222-006, 009).

Response to CCPF No. 600:
Respondent has no specific response.

The Realcomp feed of listing information to the Approved Websites is a “value-added”
service for Realcomp members. (CX 221-003 (“The existence of sophisticated database
capabilities and Internet access pave the way to value-added services for MLSs and their
member subscribers.”); CX 272 (advertising as a benefit of Realcomp membership that
there are “millions of internet users shopping for homes on MovelnMichigan.com,
Realtor.com, and Realcomp Subscribing Broker’s IDX (Internet Data Exchange)
websites.”)).

Response to CCPF No. 601:
Respondent has no specific response.

MLS websites benefit consumers because they provide a neutral site for consumers to
view a comprehensive set of listings of the MLS members. (RX 154-A-048; Murray, Tr.
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222-223). MLS websites benefit brokers, particularly smaller brokerages who may not be
able to afford their own website with a property search feature, because brokers generally
have significant control over the MLS website in determining which information is
displayed, and its prices and policies. (RX 154-A-048; Murray, Tr. 223).

Response to CCPF No. 602:
Respondent has no specific response.

Realcomp told its members that one of the benefits of having listings on
MovelnMichigan.com is that it “is accessed by thousands of consumers each week as a
primary source of obtaining real estate information for Southeastern Michigan.” (CX
267-003; CX 35 (Kage, Dep. at 178-181)).

Response to CCPF No. 603:
Respondent has no specific response.

Realtor.com benefits brokers because it can generate leads, it does not charge referral
fees, it is cheaper to market than print advertisement, is more effective at reaching real
estate consumers than newspapers, there’s no third party coming between the consumer
and the broker, and it helps educate the consumer about the types of homes they’re
interested and the value and home sale prices that they can afford before they even
contact a broker. (CX 417 (Simos, Dep. at 67-69); CX 497 (Greenspan, Dep. at 38-39)).

Response to CCPF No. 604:
Realtor.com is losing its competitive advantage because the content is available on other

websites. (CX 497 (Greenspan, Dep. at 21)). Realtor.com's share of the market is
decreasing. (CX 412 (Goldberg, Dep. at 129)).

Realtor.com also benefits brokers by exposing their listings to consumers who visit
websites that have entered into “co-branding” relationships with Realtor.com, including
AOL, MSN and Excite. (CX 417 (Simos, Dep. at 13-15, 19-22, 25-27)).

Response to CCPF No. 605:
Respondent has no specific response.

As recognized by Mr. Greenspan, a Vice President at the company that operates
Realtor.com, the IDX can be a powerful marketing tool for brokers because it allows for
“a broker to provide consumers that might view a broker’s website, the inventory beyond
their own inventory, provide a better service for consumers.” (CX 497 (Greenspan, Dep.
at 12)).

Response to CCPF No._606:
Respondent has no specific response.
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The IDX website is a benefit to both buyers and sellers. (Sweeney, Tr. 1344). The
website attracts buyers by having properties available to be searched on its website, which
then benefits sellers through the increased exposure of their listings. (Sweeney, Tr. 1344;
CX 351-001 (advertising the Weir Manuel website to potential seller-clients)).

Response to CCPF No. 607:
Respondent has no specific response.

The IDX feed is more valuable if it is more comprehensive. (Sweeney, Tr. 1317). As
explained by Mr. Sweeney at trial, brokers want their “website to be known as having all
of the content.” (Sweeney, Tr. 1344). As recognized by Mr. Sweeney, more data and
content on their website will attract business and gather prospective buyer leads because—
“If we didn’t have valuable content, there would be no reason for the public to come and
view that website.” (Sweeney, Tr. 1317).

Response to CCPF No. 608:
Respondent has no specific response.

1. MLS Website: MoveInMichigan
a. Realcomp Marketing of MoveInMichigan

MovelnMichigan.com is the Realcomp-owned and operated websites that includes
Realcomp member listings for consumers to search. (CCPF 9 385-391).

Response to CCPF No. 609:
Respondent has no specific response.

Realcomp has an entire marketing document devoted to telling current and potential
Realcomp members about the benefits of MoveInMichigan.com. (CX 258; CX 35 (Kage,
Dep. at 152-157)).

Response to CCPF No. 610:
Respondent has no specific response.

Realcomp highlighted to its current and potential members that “MoveInMichigan.com
provides additional marketing exposure for you and your listings.” (CX 258-002; Kage,
Tr. 934). Moreover, “Realcomp promotes the MoveInMichigan.com website using many
different advertising mediums which continue to drive Internet traffic to Realcomp
Realtors and their listings.” (Kage, Tr. 935; CX 258-002; CX 35 (Kage, Dep. at 152-
153)).
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Response to CCPF No. 611:
Complaint Counsel omitted a portion of the first quote, which should read:

"MoveinMichigan.com is a public search site maintained by Realcomp which provides
additional marketing . . ." (emphasis added to highlight omitted portion).

Realcomp advertises to the public that MoveInMichigan.com is “the most comprehensive
real estate listing database in all of Southeastern Michigan.” (Kage, Tr. 934). The
MovelnMichigan.com website does not say that it only includes Exclusive Right to Sell
listings. (Kage, Tr. 934).

Response to CCPF No. 612:
Respondent has no specific response.

Realcomp member dues help pay for MoveInMichigan.com, even though all members do
not get to have their listings included on it. (CX 415 (Nowak, Dep. at 43, 55)).

Response to CCPF No. 613:

The Complaint challenges the Web Site Policy, which prohibits Exclusive Agency
Listings from being sent to MovelnMichigan.com (Complaint, §15). Realcomp's
members can, and do, offer different types of listings. Amerisell Realty offers flat-fee
ERTS listings in Realcomp's service area for $200 more than a non-ERTS listing
(Kermath, Tr. 729-31, 791; Eisenstadt, Tr. 1451-1452, 1474; RPF 176). The suggestion
that Realcomp discriminates against some of the members is inaccurate. (See, e.g., JX 1,

7"7).

Realcomp stated to current and potential members that MoveInMichigan.com “Not only
is a great source for finding Realtors and their listings, but the website also features
multiple photos, virtual tours, and Open Houses that have been scheduled on the
Realcomp Online system.” (CX 258-002; CX 35 (Kage, Dep. at 154); CX 272).

Response to CCPF No. 614:
Complaint Counsel omitted a portion of the quote. The quote should read: "Not only is it

a great source for finding REALTORS® and their listings, but the website also features
multiple photos, virtual tours, and Open Houses that have been scheduled on the
Realcomp Online® system." (emphasis added to corrections).

MoveInMichigan.com can be considered to be “a very local version of Realtor.com,” as it

contains only listings from Southeastern Michigan. (Kage, Tr. 933, 949; CX 258-006;
CX 35 (Kage, Dep. at 156-157)). '

Response to CCPF No. 615:
Respondent has no specific response.
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Realcomp has a 9 person IT team to help maintain MovelnMichigan.com and deal with
any issues regarding the Realcomp IDX feeds. (CX 35 (Kage, Dep. at 173-175)).

Response to CCPF No. 616:
Respondent has no specific response.

In September 2005, Realcomp put together a marketing plan aimed solely at increasing
consumer awareness of MoveInMichigan.com, including radio, television, and internet
advertising. (CX 178).

Response to CCPF No. 617:
Respondent has no specific response.

Realcomp stated to its members that “these marketing efforts [related to
ClickOnDetroit.com] are expected to raise consumer awareness of the benefits of
MovelnMichigan.com and ultimately, Realcomp REALTORS®.” (CX 267-003; CX 35
(Kage, Dep. at 178-181)).

Response to CCPF No. 618:
Respondent has no specific response.

Realcomp has sought to make more people aware of MoveIlnMichigan.com through a
recent marketing campaign. (Mincy, Tr. 446, 448 (A lot of his clients are now aware of
MovelnMichigan.com, and he therefore considers it “at least equally important as the

DX.”)). .
I (<occ. Tr. 943, in camera; CX 264, in camera).

Response to CCPF No. 619:
Mr. Mincy testified at his deposition that there was a significant gap between IDX and

MoveInMichigan.com. (Mincy, Tr. 446-448).

Realcomp spends over ||| T promoting MoveInMichigan.com. (CCPF 9q
622-623, 629-630).

Response to CCPF No. 620:
Respondent has no specific response.

As Ms. Nead, a Realcomp Governor, put it, Realcomp believes that MoveInMichigan is a

benefit to its members “or they wouldn’t spend the money” to maintain the website. (CX
42 (Nead, Dep. at 63)).

Response to CCPF No. 621:
Respondent has no specific response.
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(Kage, Tr. 941-942, in camera; CX 264, in camera). || KGN

(Kage, Tr. 943, in camera; CX

264, in camera).

Response to CCPF No. 622:
Respondent has no specific response.

— (Kage, Tr. 943, in camera; CX 264, in camera).

Response to CCPF No. 623:
Respondent has no specific response.

b. MoveInMichigan and ClickOnDetroit

ClickOnDetroit.com actually frames the MovelnMichigan.com website, so that
consumers can see the MoveInMichigan.com real estate listings on ClickOnDetroit.com.
(CX 36 (Kage, IHT at 49)).

Response to CCPF No. 624:
Respondent has no specific response.

ClickOnDetroit.com receives over 3.3 million hits per month. (Kage, Tr. 937-938).
Realcomp advertises this information to their current and potential members. (Kage, Tr.
937-938).

Response to CCPF No. 625:
Respondent has no specific response.

MovelnMichigan.com and ClickOnDetroit.com not only include Realcomp MLS listing
information, but there are also links to mortgage and financial services, school districts,
Michigan jobs, and state, county, city and community links. (CX 261-CX 262).
Realcomp added this information to make the websites easier for consumers. (CX 35
(Kage, Dep. at 162-163)).

Response to CCPF No. 626:
Respondent has no specific response.

In May 2007, there were 2 short videos touting the importance of MovelnMichigan.com
on ClickOnDetroit.com, and the fact that MoveInMichigan.com is the most
comprehensive website in Southeastern Michigan. (Kage, Tr. 938; CX 260; CX 35
(Kage, Dep. at 161-162)).
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Response to CCPF No. 627:

Respondent has no specific response.

Realcomp pays ClickOnDetroit.com to be the exclusive provider of real estate
information on the website. (Kage, Tr. 938).

Response to CCPF No. 628:
Respondent has no specific response.

R (<:cc, Tr. 940-941, in camera).

Response to CCPF No. 629:
Respondent has no specific response.

I (< acc, Tr. 941, in camera; CX 264-265, in
camera; CX 35 (Kage, Dep. at 167-172, 173, in camera)). || KEGKcKNR

(Kage, Tr. 935, 941, in
camera; CX 264-265, in camera; CX 35 (Kage, Dep. at 167-172, 173, in camera)).

Response to CCPF No. 630:
Respondent has no specific response.

c. MovelnMichigan Site Statistics Show Significant Usage

From January 2006 - October 2006, MoveInMichigan.com averaged about 748,000 hits
per month, with the summer months having the highest number of hits. (CX 268). For
example, in July 2006, MoveInMichigan.com received 862,386 hits and in August 2006,
it received 896,934 hits. (CX 268; CX 35 (Kage, Dep. at 181-183)).

Response to CCPF No. 631:
Respondent has no specific response.

d. Broker Testimony Confirms the Growing Importance of
MoveInMichigan

The majority of Realcomp members send their listings to MoveInMichigan.com through

the Realcomp MLS, with over 12,700 Realcomp members participating in
MovelnMichigan.com. (Kage, Tr. 931, 935-936; CX 33-014; CX 36 (Kage, IHT at 48)).

Response to CCPF No. 632:
Respondent has no specific response.
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Mr. Nowak, a Realcomp Governor until December 2006, testified that
MoveInMichigan.com receives a significant amount of hits from potential buyers and
sellers. (CX 415 (Nowak, Dep. at 25)).

Response to CCPF No. 633:
Respondent has no specific response.

Mr. Baczkowski, the CEO of MCAR, believes that MoveInMichigan.com receives a large
number of views. (CX 150; CX 151; (CX 405 (Baczkowski, Dep. at 109-110)).

Response to CCPF No. 634:
Respondent has no specific response.

Mr. Whitehouse makes sure his listings are on MovelnMichigan.com. (CX 315 - 319;
(CX 421 (Whitehouse, Dep. at 89-92)).

Response to CCPF No. 635:
Respondent has no specific response.

Mr. Kermath tells his customers that they should upgrade to Exclusive Right to Sell/Full
Service in Realcomp to get exposure on MoveInMichigan.com. (Kermath, Tr. 773; RX
12-7). He tells customers that this is Realcomp’s “public MLS site where thousands of
people search” for property listings. (RX 12-7). He also tells his customers that

Realcomp promotes this “very popular” website through the newspaper and other forms

of advertising. (Kermath, Tr. 773).

Response to CCPF No. 636:
Mr. Kermath also tells the public and testified that his company has great success with

Limited Service Listings, but that it has better success with Exclusive Right to Sell
Listings. (RX 2-Page 1; Kermath, Tr. 796-797). MovelnMichigan.com is not well-
known by the public, although with recent advertising, exposure is increasing. (Mincy,
Tr. 446-448).

2. Realtor.com

Between December 2002 and December 2006, the number of Unique Visitors to
Realtor.com increased from 2.94 million to 3.91 million; the number of Total Visits to
Realtor.com increased from 6.1 million to 8.6 million; the number of Total Page Views
on Realtor.com increased from 213 million to 313 million; and the Total Minutes spent
on Realtor.com increased from 39.5 million to 119 million. (CX 609-001, 016; Murray,
Tr. 226 (explaining that the information provided in CX 609 “are all critical
measurements of a website’s effectiveness™)). The majority of searches performed on
Realtor.com were made by consumers searching in their local area for homes for sale.
(CX 412 (Goldberg, Dep. at 61-62)).
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Response to CCPF No. 637:
Realtor.com's share of the market is decreasing. (CX 412 (Goldberg, Dep. at 129)).

Pursuant to CX 609-001, 016, the Total Page views on Realtor.com decreased from 313
million to 212 million, not increased from 213 to 313 million as Complaint Counsel
stated.

Based on data collected by Realtor.com internal servers, consumers in Southeastern
Michigan also frequently use Realtor.com. (RX 154-A-054 (explaining that Move, Inc. is
able to collect data from internal servers related to the usage of Realtor.com based on
specific geographic areas and MLSs)). Specifically, for the last quarter of 2003,
consumers performed over 1.6 million property searches and had over 35 million property
views on Realtor.com in Realcomp’s geographic area. (RX 154-A-054; CX 544). This
represented the 11th most property views of the approximately 900 MLSs or other
providers of listings to Realtor.com. (RX 154-A-054; CX 544; CX 612-001; CX 411
(Dawley, Dep. at 82-83)). In the last quarter of 2006, consumers performed over 1.6
million property searches and had over 54 million property views on Realtor.com in
Realcomp’s geographic area. (RX 154-A-054; CX 545).

Response to CCPF No. 638:
Respondent has no specific response.

Over time, Realtor.com has had an increasing number of unique visitors, but is capturing
a smaller market share because of increased competition from major real estate franchise
websites and other websites. (CX 417 (Simos, Dep. at 46, 48-49)).

Response to CCPF No. 643:
Respondent has no specific response.

3. The Realcomp IDX: Real Estate Company and Agent Websites
a. Website Statistics Show the Importance of IDX Websites

Since at least 2002, comScore Media Metrix’s measurement of the most used real estate
websites has included IDX websites. (CX 609). The term “IDX Website” refers to a
brokerage company’s or agent’s website that operates with an IDX data feed from their
MLS. (CX 497 (Greenspan, Dep. at 13)). Some brokers have created a “national IDX
website,” such as Remax, which is when a national franchise’s website is populated by
IDX feeds from their individual affiliates (e.g., either through a feed to Remax.com
directly or through a link to their individual affiliate’s website). (CX 497 (Greenspan,
Dep. at 13-15)).

Response to CCPF No. 644:
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CX 609 does not support Complaint Counsel's assertion that the information contained in
the document applies to the IDX.

The comScore Media Metrix data “shows that the competitive significance of IDX
Websites is large and growing.” (RX 154-A-062). Between December 2002 and
December 2006, the number of Unique Visitors to IDX websites increased from 1.22
million to 5 million; the number of Total Vistts increased from 2.01 million to 9.28
million; and the Total Minutes spent on franchise and brokerage sites increased from 24.4
million minutes to 103 million minutes. (CX 609-001, 016).

Response to CCPF No. 645:

It is unclear how CX 609 supports the proposition that IDX websites increased from 1.22
million to 5 million in 2006, as CX 609 does not support Complaint Counsel's assertion
that the information contained in the document applies to the IDX.

The following graph illustrates the growth of IDX websites from 2002 to 2006:

Total Unicue Users Total Minutes Spent
of IDXWebsites on IDXWebsites
Unique Visitors (in Millions) Total Minutes (in Millions)

NO-‘NW#U‘IU’

00z 2003 2004 2005 2006 2002 2005 2004 2005 2006
(RX 154-A-062-063; CX 609).

Response to CCPF No. 646:
CX 609 does not contain the foregoing graphs.

By way of comparison, the total number of Unique Users of IDX websites reached 5
million in 2006, the total number of unique users to Realtor.com was 3.92 million.
(Murray, Tr. 232). Put simply, there has been a proliferation of IDX websites. (CX 497
(Greenspan, Dep. at 13)).

Response to CCPF No. 647:

Gary Moody, who has considerable Internet experience, expects Google Base to surpass
IDX in terms of popularity on the Internet in residential real estate. (RPF q§117-118,
121(d)).
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The national data for usage of IDX websites underestimates the total usage for IDX
websites because it does not include local brokerage websites that receive a significant
number of hits locally. (Murray, Tr. 230-231). For example, Real Estate One is one of
the largest brokerage firms in Southeast Michigan and their website, which would not be
reflected in the comScore Media Metrix statistics, received 400,000 unique visitors a
month. (Murray, Tr. 230-232).

Response to CCPF No. 648:
Respondent has no specific response.

b. Broker Testimony Shows the Importance of the Realcomp IDX

In a NAR study, brokers ranked the four most preferred sites for advertising listings on
the Internet as the websites of brokers, agents, franchise sites and Realtor.com. (CX 412
(Goldberg, Dep. at 134-135)). Real estate brokers want consumers to go to their broker
IDX websites. (CX 148; See also CX 412 (Goldberg, Dep. at 56) (brokers “will become
more savvy” about developing their own websites because “[t]hat’s where they want the
customer to come first because real estate is local. . . .”)).

Response to CCPF No. 649:
Respondent has no specific response.

While the importance of Realtor.com has gone down, this has come about because of the
growth of local broker websites. . . “people would rather go to the local sites.” (CX 413
(Kersten, Dep. at 51-52, 54); (CX 412 (Goldberg, Dep. at 143) (testifying that franchise,
brokerage, and agent sites are “trending upwards in importance.”); Mincy, Tr. 349)
(“pretty much all the local offices has a local Web site that you can then search the IDX
database”); CX 413 (Kersten, Dep. at 39) (“the bigger Websites locally are drawing more
business.”)).

Response to CCPF No. 650:
Respondent has no specific response.

Realcomp Governors and members have testified that the IDX is an “important tool” for
exposure of their listings. (CX 41 (Mulvihill, Dep. at 81-82); CX 40 (Elya, Dep. at 36-
37) (the IDX feed “is an important tool that helps market their home to the maximum
number of potential buyers.”); CX 421 (Whitehouse, Dep. at 58) (testifying that his
listings are included on other brokers’ websites through IDX because it gets the listings
more exposure); CX 415 (Nowak, Dep. at 20-21) (Realcomp’s IDX feed gives a larger
market exposure for its listings); D. Moody, Tr. 493; CX 433 (customers benefit from the
additional exposure of the Realcomp IDX feed because then “there’s more chance that
somebody will see their home and be interested in possibly purchasing it.”)).

Response to CCPF No. 651:
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Respondent has no specific response.

The Realcomp IDX provides additional exposure for Realcomp listings to the public so
that buyers can become aware of the property on multiple different websites. (CX 42
(Nead, Dep. at 77)). For example, through the Realcomp IDX, Coldwell Banker Preferred
listings go to the Yahoo Real Estate website as well as competitor broker websites such
as Century 21 Hartford South, Century 21 Town & Country, Remax Classic, Keller
Williams Realty. (CX 42 (Nead, Dep. at 73-76); CX 121, CX 122, CX 123, CX 124, CX
125).

Response to CCPF No. 652:
Respondent has no specific response.

Mr. Sweeney testified at trial that he considers his participation in Realcomp’s IDX feed
as “important to [his] company.” (Sweeney, Tr. 1317, 1343). In addition to the
importance of using the IDX feed to populate the Weir Manuel website with listings for
buyers to search for properties, Mr. Sweeney also recognized it as important for Weir
Manuel to also use the IDX to get their listings out to other brokerage websites.
(Sweeney, Tr. 1317-1318, 1343).

Response to CCPF No. 653:
Respondent has no specific response.

Some sellers in Southeastern Michigan expect their listings to be on the IDX websites.
(CX 413 (Kersten, Dep. at 40); CX 43 (Hardy, Dep. at 91-92, 97) (home sellers wanted
their listings to show up on other Realcomp IDX participant websites)). Exposure of
their listings through Internet data exchange (“IDX”) is becoming “more and more”
important to customers of Greater Michigan Realty, especially over the last 12 to 18
months. In fact, “as the public gets more educated,” customers understand what the IDX
feed is and ask for their listings to be included in it. (G. Moody, Tr. 827, 831; CX 435-
001).

Response to CCPF No. 654:
Respondent has no specific response.

Put simply, brokers not placing their listings on the IDX feed when their competitors did

would place brokers at a “competitive disadvantage in the marketplace.” (Sweeney, Tr.
1344-1345).

Response to CCPF No. 655:
Respondent has no specific response.
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4, Realcomp Documents and Broker Testimony Confirm the Importance
of MoveInMichigan.com, Realtor.com and IDX Websites for
Competing Effectively in Southeastern Michigan

According to one Realcomp member, the most effective marketing tools outside of the
MLS for selling homes are exposure on Realtor.com, MovelnMichigan.com and their
brokerage website. (CX 525 (Adams, Dep. at 32-34, 39-41)). The Realcomp IDX feed,
which supplies listing information to other brokers within the Realcomp system (e.g.,
Century 21, Re/Max, Keller Williams, Realty One) is also “an important marketing tool”
for his business. (CX 525 (Adams, Dep. at 75-76)).

Response to CCPF No. 656:
80% of all buyers are reached by the MLS, and if one combines that with Realtor.com,

the combination reaches 90% of all buyers. (RPF q101).

Realcomp Governor Darralyn Bowers testified that she authorizes all of her listings to go
from Realcomp to public websites and onto the Realcomp IDX because it raises the
“likelihood of getting a sale.” (CX 37 (Bowers, Dep. at 49-50)). Ms. Bowers explained
that she wants her listings on popular websites such as Realtor.com, ERA.com, and
Remax.com because it increases the likelihood that the listings will sell and sell quickly.
(CX 37 (Bowers, Dep. at 50-51)).

Response to CCPF No. 657
Respondent has no specific response.

Mr. Whitehouse testified that when representing a seller it is important to market their
home on the Internet, including on Realtor.com and the IDX broker websites, and that he
makes sure that his listings are on Realtor.com, MovelnMichigan.com and the IDX. (CX
421 (Whitehouse, Dep. at 55-58, 89-92; CX 315-319)).

Response to CCPF No. 658
Respondent has no specific response.

Mr. Nowak testified that having your listings on Realtor.com, MoveInMichigan.com and
Realcomp broker IDX websites gives listings market exposure to a number of potential
buyers. (CX 415 (Nowak, Dep. at 24)).

Response to CCPF No. 659
Respondent has no specific response.

Ms. Nead’s brokerage, Coldwell Banker Preferred participates in the Realcomp feed to

Realtor.com, MovelnMichigan.com, and the Realcomp IDX to obtain greater exposure
for its listings to attract more potential buyers. (CX 42 (Nead, Dep. at 78-79)).
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Response to CCPF No. 660
Respondent has no specific response.

Mr. Rademacher makes sure his clients have the maximum exposure possible by
including their listings on the Realcomp IDX websites and Realtor.com. (CX 416
(Rademacher, Dep. at 36)).

Response to CCPF No. 661
Respondent has no specific response.

For the period of 2001 to 2004 in Michigan, Mr. Aronson ranked the most effective
internet-based marketing tools as the MLS, followed by Realtor.com, followed by the
IDX, followed by the Yourlgloo website, and in a distant fifth place was “everybody
else.” (CX 422 (Aronson, Dep. at 21-22)).

Response to CCPF No. 662
Respondent has no specific response.

Mr. Mincy testified has had buyers find the homes that they purchased on Realtor.com,
MovelnMichigan.com, and Realcomp IDX websites such as Coldwell Banker’s website.
(Mincy, Tr. 349-50).

Response to CCPF No. 663
Respondent has no specific response.

At least some sellers in Southeastern Michigan want to find their listings on
MoveInMichigan.com, Realtor.com and on the Realcomp IDX sites. (CX 526 (Groggins,
Dep. at 49-51)). In fact, some brokers compete for listings by advertising to sellers that
they would advertise their home “extensively on the internet,” meaning Realtor.com,
broker IDX websites, MoveInMichigan.com, ClickOnDetroit.com, and other sites. (CX
40 (Elya, Dep. at 31-34); CX 109-001; CX 288-001; CX 357; CX 310)).

Response to CCPF No. 664
Respondent has no specific response.

The significance of participating in Realcomp’s feed of listing information to the
Approved Websites is reflected in the high participation levels by Realcomp’s members.
As explained by Mr. Murray, “anytime we have 85% agreement in our industry on
anything, it’s a big — it’s a big moment. It must be a great tool. . . . So that’s a huge
percentage. It shows that most of them must believe this is pretty important because this
is not mandatory.” (Murray, Tr. 230 (also explaining that Realcomp has some members
who are appraisers or buyer agents who do not have listings and therefore would not
participate in the Realcomp feed of listing information to public websites)).
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Response to CCPF No. 665:
Respondent has no specific response.

Eighty-two percent of Realcomp members authorize their listings to be included in the
Realcomp IDX feed, which is then sent to [JJJJlj of IDX websites of Realcomp members.
(Kage, Tr. 948-949; CX 33-003; CX 245, in camera). '

Response to CCPF No. 666:
Respondent has no specific response.

Realcomp’s fact witness at trial, Mr. Sweeney, testified to the competitive harm to
brokers for not participating in Realcomp’s feed of listing information to the Approved
Websites. (Sweeney, Tr. 1345-1347). In prior sworn testimony, Mr. Sweeney testified
that it would be “business suicide” for a broker to not participate in the IDX feed when
his competitors did. (Sweeney, Tr. 1345-1347). However, Mr. Sweeney clarified at trial
that he was referring to a broker not using Realcomp’s feed of listings to all of the public
websites, including the IDX and Realtor.com, and “that probably would be business
suicide. . . . Business suicide might have been a little strong, but it would definitely put
them at a severe competitive disadvantage.” (Sweeney, Tr. 1345-1347).

Response to CCPF No. 667:
Respondent has no specific response.

S. Demonstrating the Importance of the IDX, NAR Requires Associated
MLSs to Offer IDX Service

NAR adopted an IDX policy in May 2000 to become effective on January 1, 2002. (CX
414 (Niersbach, Dep. at 53, 65) (explaining that it was a “pretty unanimous” decision to
adopt an IDX policy)). NAR’s IDX policy is mandatory — it requires all MLSs affiliated
with NAR to offer an IDX feed for its members. (CX 414 (Niersbach, Dep. at 72). As
explained by NAR, with the “increased dependence on the Internet to market properties,
NAR’s Board of Directors wanted to offer all listing brokers the opportunity to display on
their public Websites the same full list of properties derived from their local MLS that
consumers can view on aggregators’ sites.” (CX 391-002; (CX 414 (Niersbach, Dep. at
72) (further explaining that the NAR Board of Directors “felt that it was essential that we
have rules consistent from one association to the next, from one MLS to the next so that
our members would be treated the same in one jurisdiction over the other. . . .”)).

Response to CCPF No. 668:
Respondent has no specific response.

NAR adopted an IDX policy in recognition that “on-line Internet identities” for its
members would become an “integral part” of their marketing programs and because NAR
has a “vital, immediate interest in facilitating Internet real estate applications by
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REALTORS so their clients and customers are better informed and better served.” (CX
384-002; CX 414 (Niersbach, Dep. at 60-62, 64); CX 391-001 (“According to NAR’s
Board Programs and Policies department, ‘There is no question that such online identities
are an increasingly integral element in the prospecting and marketing programs of Realtor
companies.’”)).

Response to CCPF No. 669:
Respondent has no specific response.

In introducing its new IDX policy to members, NAR explained that IDX “is the next
stage in the evolution of MLS as the primary means of enhancing cooperation between
REALTORS to facilitate the purchase and sale of real property.” (CX 390-004; CX 414
(Niersbach, Dep. at 86) (explaining that NAR wanted to tell its membership that it
believed that IDX was “the direction that cooperative relationships between real estate
professionals were heading.”); CX 414 (Niersbach, Dep. at 84) (CX 390 “is a virtual kit
of information to assist associations and MLSs in understanding and implementing the
IDX policy.”)).

Response to CCPF No. 670:
Respondent has no specific response.

Laurie Janik, NAR’s general counsel, has stated that the IDX “is a powerful tool to enable
brokers with a business presence on the Internet to attract consumers.” (CX 391-001).
NAR has communicated that the benefits of the IDX policy include allowing brokers to
“fully market their services on the internet.” (CX 392; CX 414 (Niersbach, Dep. at 93-
94); CX 391-004 (identifying “top” benefits of IDX, including “1. All Realtor members
become empowered to deal with the real estate consumer of the future.”)).

Response to CCPF No. 671:
Respondent has no specific response.

While NAR’s IDX Policy allowed MLSs to limit participation in IDX to a certain extent,
NAR advised that MLSs should use “caution” when employing these limitations. (CX
392-002). “IDX benefits from having the highest percentage of listings in the market, and
makes broker sites the best places to go for listing information on the Web. If, by
excluding non-member participants, your MLS excludes a substantial percentage of
listing inventory, the value and utility of IDX will diminish as a result.” (CX 392-002).

Response to CCPF No. 672:
Respondent has no specific response.

6. Industry Expert Testimony Confirms the Competitive Significance of
the Realcomp MLS Feed of Listings to Public Websites
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Based on discovery produced in this case, as well as his own research and other industry
studies and publications, Mr. Murray concluded Realcomp’s feed of listing information to
the Approved Websites is important for brokers in Southeastern Michigan to compete
effectively. (RX 154-A-041-045; Murray, Tr. 210-211). While there are “tens of
thousands of real estate Websites . . . and its okay to be on some of those, but the ones
you really have to be on to compete effectively are the four major sites where 40 to 50
percent of buyers are going.” (Murray, Tr. 238).

Response to CCPF No. 673:
See the Responses to CCPF 4 868 and 899.

The importance of Internet marketing is reflected in the high frequency in which brokers
use the Internet to market homes, the growing expenditure on Internet marketing by
brokerages, and the fact that brokers advertise their skill and expertise in Internet
marketing to potential seller-clients. (RX 154-A-045-046). Internet marketing is also
more effective than print advertising at reaching potential buyers, is becoming more
effective at generating leads and sales, and is a cost-effective means to market homes.
(RX 154-A-041-045). “Leading real estate brokerage firms understand well the
importance of the Internet to their businesses, and plan to invest more in their Internet
capabilities.” (RX 154-A-046 (explaining that Internet marketing is considered to be a
“significant cost” by brokerage firms, but that brokerages make this investment because
they view it as a “significant benefit”)).

Response to CCPF No. 674:
Respondent has no specific response.

As explained by Mr. Murray, marketing homes on certain key websites — including
MoveInMichigan.com, Realtor.com and IDX websites — is “significant to a broker’s
ability to compete effectively because it exposes homes for sale to potential buyers who
are now using the Internet as an integral part of their home search.” (RX 154-A-005, 041;
Murray, Tr. 211-213 (explaining that the Realcomp feed is significant because it feeds the
websites “where the buyers are.”)).

Response to CCPF No. 675:
Brokers can access Realtor.com without the feed, and compete effectively, since

Realtor.com reaches 90% of all buyers when combined with the Realcomp MLS (RPF
qq101-112).

Providing listings on the top websites in Southeastern Michigan is important to the ability
of brokers to compete effectively because their listings obtain “valuable exposure” to the
potential buyers on those websites. (RX 154-A-051). Without this exposure, homes may
take longer to sell and lead to a lower satisfaction with the broker’s services, which may
thereby limit the broker’s ability to expand their business through referrals. (RX 154-A-
005, 051, 056, 065). Placing listings on these key websites is therefore also important to

153



Response to CCPF No. 684:
Respondent has no specific response.

685. Realcomp competes in the multiple listing services market. (D. Williams, Tr. 1107).
Realcomp’s members are in the real estate brokerage services market. (D. Williams, Tr.
1107).

Response to CCPF No. 68S:
Respondent has no specific response.

a. Real Estate Brokerage Services: the Output Market

686. The relevant output product market is the supply of real estate brokerage services to
sellers and buyers of residential real estate. (CX 498-A-022). For the majority of home
buyers and sellers, there are no reasonable substitutes to real estate brokerage services.
(CX 498-A-022).

Response to CCPF No. 686:

Realcomp does not provide real estate brokerage services to buyers and sellers.
Realcomp operates an MLS for real estate professionals. (JX 1, 9943,44) (See also the
Response to CCPF 4684 above).

687. For a home seller, the only alternative to selling a home using a real estate broker is to
sell the home on his or her own, which is typically referred to as for-sale-by-owner
(“FSBO”). (CX 498-A-022). For the majority of home sellers, selling FSBO is not a
reasonable substitute for using a real estate broker because there are significant
advantages to using a real estate broker in selling a home. (CX 498-A-022).

Response to CCPF No. 687:
Respondent has no specific response.

688. Mr. Taylor, the associate broker at Weir, Manuel and currently an alternate on the
Realcomp Board of Governors, testified that a FSBO house is “not having it on the
market.” (CX 39 (Taylor, Dep. at 38)).

Response to CCPF No. 688:
Respondent has no specific response.

689. One primary benefit of using a real estate broker is the ability to list the home in an MLS.
(CX 498-A-022; CCPF 9 227-247). FSBO properties cannot be listed in an MLS
because only members of the MLS, which must be real estate brokers, are permitted
access to the MLS. (CX 498-A-022; CCPF 9 227-247). The MLS is the primary
channel to expose listings to cooperating brokers, and most home buyers are assisted by a
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cooperating broker. (CX 498-A-022; CCPF 99 227-247). Statistics from NAR show that
85% of home buyers in 2006 used the services of a cooperating broker. (CX 498-A-022;
CX 373-036).

Response to CCPF No. 689:
Respondent has no specific response.

The evidence shows that the vast majority of home sellers hire the services of a listing
broker to assist in the sale of their home. (CX 498-A-022). For example, in 2006, FSBO
transactions comprised only about 12% of real estate transactions. (CX 498-A-022; CX
373-083). The evidence also shows that the vast majority of houses sold by real estate
brokers are listed on a MLS. (CX 498-A-022; CX 373-080 (showing 88% of sellers
using agents had homes listed on MLS)).

Response to CCPF No. 690:
Respondent has no specific response.

In addition, the evidence shows that selling FSBO is not a viable substitute for most
sellers because a significant portion of FSBO properties are sold to persons known by the
home seller. (CX 498-A-022-023). For example, in 2006, of the 12% of houses sold by
home owners without the assistance of a broker (i.e. FSBO sales), approximately 40%
were sold to persons known to the home seller such as family members or friends. (CX
498-A-022-023; CX 373-072).

Response to CCPF No. 691:
Respondent has no specific response.

In 91% of all residential real estate transactions, the home seller did not know the home
buyer. (CX 498-A-023; CX 373-072). In these instances, only 4% of home sellers sold
the property without a real estate broker. (CX 498-A-023; CX 373-072). These statistics
show that listing a home in an MLS is particularly important. (CX 498-A-023). Because
FSBO sellers cannot list on the MLS, most home sellers will not perceive FSBO as a
viable substitute for brokerage services. (CX 498-A-023).

Response to CCPF No. 692:
Respondent has no specific response.

As Dr. Williams concluded, a hypothetical monopolist of real estate brokerage services
would be able to profitably increase commissions significantly above competitive levels.
(CX 498-A-023). Such a price increase would be profitable because the vast majority of
home sellers would not be willing to switch to selling their homes on their own (FSBO)
in response to a price increase by a hypothetical monopolist of brokerage services. (CX
498-A-023). Applying the standard market definition framework, this implies that the
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relevant product market is real estate brokerage services and does not include FSBOs.
(CX 498-A-023).

Response to CCPF No. 693:
Respondent has no specific response.

Respondent’s expert did not contest Dr. Williams’ conclusion that the relevant output
market in this case is the market for real estate brokerage services. (CX 557-A-008).

Response to CCPF No. 694:
Complaint Counsel did not credibly prove a relevant market and therefore did not
establish that Realcomp has market power in a relevant market.

b. Multiple Listings Services: the Input Market

The relevant input market is the supply of multiple listing services to real estate brokers.
(CX 498-A-023).

Response to CCPF No. 695:
See Response to CCPF 9684 above.

There are various outlets where a real estate broker can list a property for sale (e.g., print
classified ads), but only an MLS uniformly provides for an offer of compensation to a
cooperating broker. (CX 498-A-023-024; CCPF 91 236-239). As a result, cooperating
brokers need access to the MLS to determine the amount of any brokerage commission
being offered by a listing agent on behalf of the home seller. (CX 498-A-024; CCPF Y
236-239). Without access to the MLS, cooperating brokers would be required to directly
contact (e.g., by phone, fax, or e-mail) the listing broker or home seller, significantly
increasing the time involved in searching on behalf of home buyers. (CX 498-A-024).

Response to CCPF No. 696:
Respondent has no specific response.

Because the MLS is an important input for cooperating brokers searching on behalf of
home buyers, the MLS is also an attractive venue for listing brokers to advertise houses
being sold. (CX 498-A-024).

Response to CCPF No. 697:
Respondent has no specific response.

The greater the number of cooperating brokers using the MLS to search for homes, the
shorter the expected time required to sell a home and/or the higher the expected offer
price and thus the greater the value of the MLS to listing brokers. (CX 498-A-024; CCPF
99 520-535).
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Response to CCPF No. 698:
Respondent has no specific response.

The greater the number of listing brokers that list homes on the MLS, the greater the
number and variety of homes available to cooperating brokers to choose from, which
makes it more likely that cooperating brokers will quickly find a match for a home buyer
and hence the greater the value of the MLS to cooperating brokers. (CX 498-A-024;
CCPF 9 520-535).

Response to CCPF No. 699:
Respondent has no specific response.

Multiple Listing Services therefore exhibit “network effects.” (D. Williams, Tr. 1108;
CX 498-A-024; CCPF 91 520-535). Network effects exist where the value or quality of a
service to one user increases as the number of other users of the same service increases.
(D. Williams, Tr. 1108; CX 498-A-024). The classic example of network effects is a
telephone network — the value of the telephone network increases as more users join the
network, allowing a user to be able to call more persons. (D. Williams, Tr. 1108).

Response to CCPF No. 700:
Respondent has no specific response.

An MLS exhibits network effects from both sides of the market. (D. Williams, Tr. 1109).
From a home seller’s (or listing broker’s) point of view, the MLS is more valuable the
more home buyers (or cooperating broker’s) are viewing the MLS. (D. Williams, Tr.
1109-1110). The value of the MLS to listing brokers increases as the number of
cooperating brokers increases because (a) the expected selling price increases with the
number of home sellers that demand the house and/or (b) the time required to sell the
house at a given asking price decreases. (CX 498-A-024).

Response to CCPF No. 701:
Respondent has no specific response.

From the home buyer’s (or cooperating broker’s) perspective, the MLS becomes more
valuable as more sellers (or listing brokers) have listed their properties on the MLS. (D.
Williams, Tr. 1109-1110). The value of the MLS to cooperating brokers searching for
homes increases as the number of listings increases because (a) the closeness of the match
between home characteristics will be greater for a given amount of time devoted to search
and/or (b) the expected amount of time required to achieve a given match will decrease.
(CX 498-A-024).

Response to CCPF No. 702:
Respondent has no specific response.
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few brokers could withdraw from participating in an MLS even if the fees or other costs
associated with participation substantially increased. (CX 498-A-025).

Response to CCPF No. 707:
Respondent has no specific response.

Although some home sellers and their listing brokers may list on more than one MLS
(i.e., dual list) or advertise their homes in newspapers, this shows that these other
channels are not effective substitutes to the Realcomp MLS. The fact that the properties
are listed in Realcomp shows the value of the Realcomp MLS to home sellers and listing
brokers, and highlights the necessity of MLS listings as a means of marketing homes.
(CX 557-A-016).

Response to CCPF No._708:
MiRealSource has members who belong only to it and not to Realcomp. This is true not

only in Macomb County, but also elsewhere in Southeastern Michigan, such as Oakland
and Wayne counties. (CX 407 (Bratt, Dep. at 18-19)). Real estate brokers can compete
in Southeastern Michigan by belonging to MiRealSource and not to Realcomp; this is
true for Wayne County and Oakland County. (CX 407 (Bratt, Dep. at 32-33)).

B. Geographic Market

The relevant geographic market defines the geographic scope of competition within a
relevant product market. (CX 498-A-025). The economic framework for defining the
relevant geographic market is similar to the framework for defining the relevant product
market. (CX 498-A-025). In particular, the objective is to identify the smallest
geographic area in which a “hypothetical monopolist” could profitably impose a SSNIP
above competitive levels. (CX 498-A-025). This assessment involves an examination of
whether consumers could substitute to suppliers in other geographic areas in response to
such a price increase. (CX 498-A-025).

Response to CCPF No. 709:
Respondent has no specific response.

In the case of multiple listing services, the scope of the geographic market will largely be
determined by degree of substitutability between neighborhoods for home buyers. (CX
498-A-026). Suppose that a hypothetical monopolist of multiple listing services in a
particular geographic area, implements a supracompetitive price increase for all houses
listed in that MLS that are located in that area. (CX 498-A-026). For brokers
representing home buyers and sellers in that particular area, MLSs prevalent in adjoining
geographic areas are not effective substitutes to the hypothetical monopolist of MLS
services in that particular area because a listing in an adjacent MLS will not be seen by
the majority of cooperating brokers and home buyers searching for a home in the
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particular area. (CX 498-A-026). Listing in an adjacent MLS would therefore have
significantly lower value to listing in the MLS that has the monopoly. (CX 498-A-026).

Response to CCPF No. 710:
Respondent has no specific response.

Under this example, listing brokers representing the sellers of homes located in the
relevant geographic area cannot substitute away from MLS listing services in that area.
(CX 498-A-026). Any broker representing the seller of a home located in that particular
area would face the supracompetitive price for MLS listing services for houses located in
that area. (CX 498-A-026). The higher cost of MLS listing services in the relevant area
will be passed on in the form of higher brokerage fees for brokerage services supplied in
that particular area. (CX 498-A-026).

Response to CCPF No. 711:
Respondent has no specific response.

Similarly, for cooperating brokers working with home buyers in the relevant area, MLSs
in adjacent geographic areas are not effective substitutes because the vast majority of
homes for sale in the relevant area will be listed in the MLS of the hypothetical
monopolist in the relevant area. (CX 498-A-026; CCPF 9 208-210).

Response to CCPF No. 712:
Respondent has no specific response.

In essence, network effects make the geographic markets for MLS listing services local in
nature. (CX 498-A-026). For example, Karen Kage explained in an article that
“location, location, location remains a guiding principle in real estate.” (CX 221-001).

Response to CCPF No. 713:
Respondent has no specific response.

Moreover, the National Association of Realtors put out a report stating that real estate
markets are local in nature. (CX 137-007).

Response to CCPF No. 714:
Respondent has no specific response.

The Realcomp Governors admit that real estate markets are local in nature. (CX 40 (Elya,
Dep. at 15)). According to David Elya, “all real estate is local.” (CX 40 (Elya, Dep. at

15)).

Response to CCPF No. 715:
Respondent has no specific response.
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Home buyers can defeat the increase in the price of brokerage services in the relevant area
only by buying a house in a neighborhood other than that particular area where the
supracompetitive listing fees apply. (CX 498-A-026). If, for example, many home
buyers consider an adjacent neighborhood a substitute for the relevant area in terms of
house location then that area is not the relevant geographic market. (CX 498-A-026). If,
however, most home buyers are unwilling to purchase a house in a neighborhood other
than the given area where supracompetitive MLS listing fees lead to elevated brokerage
fees, then the particular area is a relevant geographic market for MLS listing services.
(CX 498-A-026).

Response to CCPF No. 716:
Respondent has no specific response.

Applying the hypothetical monopolist framework more generally to various subsets of a
MLS service area, starting with any local geographic area (e.g., neighborhoods or groups
of neighborhoods), the relevant geographic markets will be determined by the degree of
substitutability between neighborhoods for home buyers. (CX 498-A-026-027).
Competition occurs within geographic markets at the county level, and may even occur in
more local areas. (CX 498-A-027).

Response to CCPF No. 717:
Respondent has no specific response.

The relevant geographic markets in this case are four counties in Michigan: Wayne,
Oakland, Livingston, and Macomb counties. (D. Williams, Tr. 1106). Data from
Realcomp shows that over [l of the listings on Realcomp are in those four counties.
(D. Williams, Tr. 1113, in camera; CX 498-028, in camera; CX 499, in camera;
illustrated in DX 6-001, in camera). Each of the other counties in which Realcomp has
listings account for less than [JJJlij of Realcomp’s listings. (D. Williams, Tr. 1113, in
camera;, CX 498-028, in camera, CX 499, in camera, illustrated in DX 6-001, in
camera).

Response to CCPF No. 718:
Respondent has no specific response.

In fact, Karen Kage admitted that the “main counties” that Realcomp services include
Livingston, Wayne, Macomb, and Oakland counties. (Kage, Tr. at 1059).

Response to CCPF No. 719:
Respondent has no specific response.

Karen Kage also admitted that the Realcomp shareholders are located in Livingston,
Wayne, Macomb and Oakland counties. (Kage, Tr. 1059).
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Response to CCPF No. 720:
Respondent has no specific response.

C. Network Effects in the Multiple Listing Service Market

The network effects inherent in MLSs suggest that market share is a good indicator of
market power because the value of the MLS increases with the number of users. (D.
Williams, Tr. 1110; CX 498-A-027). This is because the value of an MLS to cooperating
brokers (and their customers) is directly related to the number of listings in the MLS.

(CX 498-A-027). The value of the MLS to listing brokers also is related to the number of
listings in the MLS because the larger the number of listings, the greater the number of
cooperating brokers that are likely to search the MLS for listings. (CX 498-A-027). And,
listing brokers will place a greater value on the MLS the greater the number of
cooperating brokers (and home buyers) that they can reach by listing in the MLS. (CX
498-A-027).

Response to CCPF No. 721:
Respondent has no specific response.

On cross-examination, Dr. Eisenstadt (Realcomp’s economist) admitted that the MLS
exhibits network effects. He further agreed that for an MLS, more listing agents and
therefore more listings attract more cooperating brokers (i.e., “selling agents™), and more
cooperating brokers attract more listing agents. (Eisenstadt, Tr. 1530).

Response to CCPF No. 722:
Respondent has no specific response.

Because of these “network effects” in MLS listing services, the value of an MLS with a
high market share in a given geographic market will be much greater to brokers (and
home buyers and sellers) than the value of an MLS with a small market share. (CX 498-
A-027). The greater the market share, the bigger the network effects and then the more
likely the MLS is going to have much greater value to users. (D. Williams, Tr. 1110).

Response to CCPF No. 723:
Respondent has no specific response.

Network effects in the market for multiple listing services therefore create barriers to
entry. Because of network effects, competitors cannot easily expand their share of
listings. (CX 498-A-027).

Response to CCPF No. 724:
Respondent has no specific response
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Network effects create barriers to entry because such a shift in shares would require that
both cooperating brokers and listing brokers simultaneously switch to the competing
MLS. (CX 498-A-027-028). A listing broker has little incentive to list a property in an
MLS with a small market share in a given area because there will be few cooperating
brokers searching such an MLS for homes in that area. (CX 498-A-027). Similarly, a
cooperating broker has little incentive to search an MLS with a small share of listings.
(CX 498-A-028).

Response to CCPF No. 725:
Respondent has no specific response.

Successful entry by a rival MLS is improbable because of high collective switching costs.
(CX 498-A-029). Because of network effects, an individual broker has little or no
incentive to list in an alternative MLS unless other brokers do also. (CX 498-A-030).
Consider the incentives of an individual listing broker choosing between Realcomp in an
area where it has a large market share and a new MLS entrant. (CX 498-A-030). An
individual listing broker has little or no unilateral incentive to switch to an alternative
MLS (if one were available) in response to, e.g., an increase in listing fees by the MLS,
because there would be few, if any, cooperating brokers working with home buyers using
the alternative MLS. (CX 498-A-030). Likewise, an individual cooperating broker has
little or no incentive to switch in response to an increase in the price of MLS listing
services because there would be few, if any, listings to search. (CX 498-A-030).

Response to CCPF No. 726:

MiRealSource is a competitor of Realcomp, competing for business throughout
Southeastern Michigan. (Kage, Tr. 1057-58). MiRealSource has members who belong
only to it and not to Realcomp. This is true not only in Macomb County, but also
elsewhere in Southeastern Michigan, such as Oakland and Wayne counties. (CX 407
(Bratt, Dep. at 18-19)). Real estate brokers can compete in Southeastern Michigan by
belonging to MiRealSource and not to Realcomp; this is true for Wayne County and
Oakland County. (CX 407 (Bratt, Dep. at 32-33)). The costs of belonging to
MiRealSource are similar to belonging to Realcomp, and there is not a significant cost
difference to change membership from one to another. (Sweeney, Tr. 1313-1314),

Consequently, brokers on both the selling and buying sides will not perceive an
alternative MLS as an economically viable substitute to the hypothetical MLS monopoly.
(CX 498-A-030). In fact, comparable efficiencies can be achieved only if the vast
majority of brokers switched collectively. (CX 498-A-030). But there are substantial
costs of coordinating collective switching by brokers and, as long as these coordination
costs exceed the increase in listing costs, there is no incentive for any broker to incur
them. (CX 498-A-030).

Response to CCPF No. 727:
See the Response to CCPF 4726.
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Because of these economic factors in the market for MLS listing services, high market
shares are indicative of market power. (CX 498-A-028). An MLS with significant
market share in a relevant geographic market would be able to engage in anticompetitive
conduct without losing a significant share of brokers. (CX 498-A-028).

Response to CCPF No. 728:
Respondent has no specific response.

For instance, in this case, the data clearly show that MiRealSource is not an effective
substitute for Realcomp. A map showing Realcomp listings and MiRealSource listings
by zip code demonstrates that MiRealSource had ||| ] BB listings in each area of
Livingston county, most of Wayne county, and the majority of Oakland county. (D.
Williams, Tr. 1123-1124, in camera;, CX 559, in camera; CX 557-017-018, in camera).
In contrast, these data show that Realcomp had || listings in almost all of
Wayne, Oakland, and Livingston counties and in a majority of Macomb county. (CX
559, in camera). In fact, Realcomp had _ listings in substantial portions of
each of these counties. (CX 559, in camera).

Response to CCPF No. 729:
See the Response to CCPF 9726.

The maps of Realcomp’s and MiRealSource’s listings are set forth below:
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(CX 559, in camera).

Response to CCPF No. 730:

These maps do not take into account the growth trend of MiRealSource which moved its
main office from Macomb County to Oakland County in August 2006 to expand its
membership. (CX 407; Bratt Dep. at 9). MiRealSource intends to continue to grow,
targeting Oakland and Livingston Counties for its growth. (CX 407; Bratt Dep. at 9-10).
MiRealSource's membership has increased 40% in the past four years. (CX 407; Bratt
Dep. at 74). MiRealSource's growth in members has come mainly from counties other
than Macomb. (CX 407; Bratt Dep. at 73). The growth in MiRealSource's membership
in the past four years is coming from all over Southeastern Michigan. (CX 407, Bratt
Dep. at 74). MiRealSource has approximately 7,000 members. (CX 407 (Bratt Dep. at
85)).

If MiRealSource sought to compete head-to-head in the four county area, it would face
substantial impediments due to network effects. (D. Williams, Tr. 1125-1126, in
camera). For instance, because MiRealSource has so few listings in

-, it would not be in the individual interest of a home seller in that county to list on
the MiRealSource MLS because there are so few cooperating brokers in that area who
would see the listing. (D. Williams, Tr. 1126, in camera). The same is true for
cooperating brokers in that county, who are not going to join MiRealSource unless there
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are lots of listings in that county, which can only happen if large groups of home sellers
switch to MiRealSource. (D. Williams, Tr. 1126, in camera). For MiRealSource to
really enter that county, it would have to convince large groups to switch and overcome
these “collective switching costs.” (D. Williams, Tr. 1126-1127, in camera)

Response to CCPF No. 731:
See the Responses to CCPF 9] 726 and 730.

The evidence shows that ] of MiRealSource members are also members of
Realcomp. (CX 557-017, in camera). This fact suggests that for these brokers that are
dual members, MiRealSource is not an effective substitute to Realcomp in certain
geographic areas. (CX 557-A-017). If MiRealSource and Realcomp were effective
substitutes in all areas where these brokers operate, then such dual membership would not
be necessary. (CX 557-A-017).

Response to CCPF No. 732:
MiRealSource has members who belong only to it and not to Realcomp. This is true not

only in Macomb County, but also elsewhere in Southeastern Michigan, such as Oakland
and Wayne counties. (CX 407 (Bratt, Dep. at 18-19)). Real estate brokers can compete
in Southeastern Michigan by belonging to MiRealSource and not to Realcomp. (CX 407
(Bratt, Dep. at 32-33)). See also the Response to CCPF q733.

A simple explanation for the phenomenon of dual membership that is consistent with the
economic evidence in this case is that certain brokers provide brokerage services within
relevant geographic markets located within the Realcomp service area and they also
provide brokerages services within relevant geographic markets located within the
MiRealSource service area and hence the need for membership in both MLSs. (CX 557-
A-018).

Response to CCPF No. 733:

Dual membership and dual listing also occurs as a way for agents with exclusive agency
listings to have their listings sent to Realtor.com by listing the property on another MLS
that downloads Exclusive Agency Listings to Realtor.com. (Kage, Tr. 991). The cost
associated with joining such an MLS are nominal. (RPF q 109). Exclusive Agents incur
no or minimal additional cost to dual list, inasmuch as "dual listing" is a prevalent
practice among brokerage firms. (CX 133-014-015, § 25).

D. Realcomp Market Shares

Generally, the goal of a market share analysis is to estimate the share of output in the
relevant market that is accounted for by a particular seller or group of sellers. (CX 557-A-
011). The focus of the calculation in this case should be the estimation of Realcomp’s
share of output in the market for MLS listings services — i.e. its share of residential

168



735.

736.

737.

738.

739.

property listings — which corresponds to the relevant product market definitions offered in
this case. (CX 557-A-011).

Response to CCPF No. 734:
Respondent has no specific response.

As Dr. Fisenstadt, Realcomp’s economist, admitted on cross-examination, in markets
with entry barriers, significant market power may be inferred based on market shares
above 33% (in some markets, shares above 25%). (Eisenstadt, Tr. 1529-1530).

Response to CCPF No. 735:
Respondent has no specific response.

By any measure, Realcomp’s market shares _ (CCPF 1 738-

756).

Response to CCPF No. 736:
Respondent has no specific response.

Realcomp highlights their market share to potential members. (CX 222-007).

Response to CCPF No. 737:
Respondent has no specific response.

1. Realcomp’s Market Share of New Listings

To calculate Realcomp’s market share, Dr. Williams used the listing data from Realcomp,
MiRealSource, and all of Realcomp’s data-sharing partners. (D. Williams, Tr. 1111). Dr.
Williams first calculated Realcomp’s share of “new listings” — homes that were newly
listed during a particular month. (CX 498-A-028; See also D. Williams, Tr. 1114, in
camera). New listings include all listings types (e.g., Exclusive Right to Sell and
Exclusive Agency listings). (CX 498-A-028; See also D. Williams, Tr. 1120, in camera).

Response to CCPF No. 738:
Respondent has no specific response.

Realcomp's market share in terms of new listings for Wayne, Oakland, Livingston, and
Macomb counties for 2002 through 2006 was _ (D. Williams, Tr. 1114, in
camera;, CX 498-028, in camera; CX 505, in camera; illustrated in DX 6-003, in
camera).

Response to CCPF No. 739:
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Complaint Counsel did not credibly prove a relevant market and therefore did not
establish that Realcomp has market power in a relevant market. Respondent's expert anti-
trust expert economist, David Eisenstadt, Ph.D., disagrees with this analysis, CX 133-
008-024, 9 16-37, explaining that there is competition for Realcomp and alternatives for
searching for residential real estate listings by real estate professionals in Southeastern
Michigan and for publicizing and distributing those listings to real estate websites for the
purpose of advertising listings to the general public. Those alternatives include other
MLSs, including MiRealSource, as well as MLSs in Ann Arbor, Flint, Down River,
Lapeer and Shiawassee (CX 133-010-011, 014, 918, 24). Publicly available websites
include Trulia and Google. (CX 133-017-018, 9] 28).

Since competition is likely to occur at the county level, and may even occur in more local
areas, Dr. Williams also calculated market shares on a by county basis. (CX 498-A-028-
029). These calculations show that Realcomp’s market share in terms of new listings in
Wayne county is [, in Oakland County it is -, in Livingston county it is

, and in Macomb county it is _ (D. Williams, Tr. 1115, in camera;
CX 498-028, in camera, CX 506, in camera; See also CX 501-05, in camera; illustrated
in DX 6-004, in camera).

Response to CCPF No. 740:
There is no evidence in the record that any of these counties is a relevant antitrust market.

Realcomp’s market shares of new listings are set forth in the chart below:

(CX 506, in camera).

Response to CCPF No. 741:
See the Response to CCPF § 740.
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A map showing Realcomp’s market share in terms of new listings on a zip code basis
demonstrates that Realcomp has a large market share in each county. (D. Williams, Tr.
1115-1116, in camera;, CX 498-028, in camera; CX 507, in camera; illustrated in DX 6-
005, in camera). This map shows that Realcomp has an over - market share of new
listings in almost all of Wayne county and the vast majority of Oakland and Livingston
counties. (D. Williams, Tr. 1115-1116, in camera;, CX 498-028, in camera;, CX 507, in
camera, illustrated in DX 6-005, in camera).

Response to CCPF No. 742:
There is no evidence in the record that any zip code is a relevant anti-trust market.

The map showing Realcomp’s shares of new listings is set forth below:

(CX 507, in camera).

Response to CCPF No. 743:
Respondent has no specific response.

2. Realcomp’s Market Share of Unique Listings

Market shares based on new listings, however, may understate the extent to which the
Realcomp MLS is important to brokers. (CX 498-A-028; See also D. Williams, Tr. 1116,
in camera). Particularly in areas in which two MLSs overlap, brokers may list on both
MLSs. (CX 498-A-028; See also D. Williams, Tr. 1116-1117, in camera). For instance,
at the border of Macomb and Oakland counties, Realcomp has a _ of new
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listings because Realcomp and MiRealSource overlap in that area. (D. Williams, Tr.
1117, in camera).

Response to CCPF No. 744:
Respondent has no specific response.

If there were 100 total listings and each was listed on both Realcomp and MiRealSource,
Realcomp’s share of new listings would only be 50% even though 100% of the listings
are on Realcomp. (CX 498-A-029; See also D. Williams, Tr. 1117-1118, in camera;
illustrated in DX 6-006, in camera). The fact that 100% of the listings in that area are on
the Realcomp MLS indicates that the Realcomp MLS is very important for the purpose of
marketing the homes. (CX 498-A-029; See also D. Williams, Tr. 1118, in camera).

Response to CCPF No. 745:
Respondent has no specific response.

Because the share of new listings may understate the importance of the Realcomp MLS,
Dr. Williams also calculated Realcomp’s share of “unique” listings — the share of all
listed homes that are listed on Realcomp (whether or not listed on another MLS). (CX
498-A-028-029; D. Williams, Tr. 1118-1119, in camera). Unique listings include all
listings types (e.g., Exclusive Right to Sell and Exclusive Agency listings). (CX 498-A-
028-029; See also D. Williams, Tr. 1120, in camera).

Response to CCPF No. 746:
Respondent has no specific response.

Realcomp’s market share in terms of unique listings for Wayne, Oakland, Livingston, and
Macomb counties for 2002 through 2006 was |l (D. Williams, Tr. 1120-1121, in
camera; CX 498-029, in camera; CX 512, in camera; illustrated in DX 6-008, in
camera).

Response to CCPF No. 747:
See the Response to CCPF 9§ 740.

Realcomp’s market share in terms of unique listings in Wayne county is |||l in
Oakland county it is [l in Livingston county it is [ lli}, and in Macomb
county it is || . (D. Williams, Tr. 1121, in camera; CX 498-029, in camera; CX
513, in camera; See also CX 508-012, in camera; illustrated in DX 6-009, in camera).
These shares demonstrate the importance if the Realcomp MLS to brokers listing homes
in those four counties. (D. Williams, Tr. 1121).

Response to CCPF No. 748:
See the Response to CCPF ) 740.
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Realcomp’s market shares of unique listings are set forth in the chart below:

(CX 513, in camera).

Response to CCPF No. 749:
There is no evidence in the record that any of these counties is a relevant antitrust market.

A map showing Realcomp’s market share in terms of unique listings on a zip code basis
demonstrates that Realcomp has a large market share in each county. (D. Williams, Tr.
1121-1122, in camera;, CX 498-029, in camera; CX 514, in camera; illustrated in DX 6-
010, in camera). This map shows that Realcomp has an over |JJJJlj market share of new
listings in almost all of Wayne county, Oakland, and Livingston counties. (CX 507, in
camera; illustrated in DX 6-010, in camera). The map also shows the importance of
listing homes on Realcomp that are located Macomb county even though those homes are
also listed on MiRealSource. (D. Williams, Tr. 1122, in camera).

Response to CCPF No. 750:
There is no evidence in the record that any zip code is a relevant market.
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The map showing Realcomp’s shares of unique listings is set forth below:

(CX 514, in camera).

Response to CCPF No. 751:
Respondent has no specific response.

3. Realcomp’s Market Share of “Listed and Sold” Properties

Although he did not present it at trial, Dr. Eisenstadt also conducted market share
calculations. (CX 133-012-013). Dr. Eisenstadt calculated this share based on the
number of homes listed on the Realcomp MLS that were sold as a share of all homes sold
in Oakland, Wayne, Livingston, and Macomb counties. (CX 133-012).

Response to CCPF No. 752:
Dr. Eisenstadt calculated the percent of residential real property sales in four counties that
are attributable to Realcomp. (CX 133-012-013).

Dr. Eisenstadt’s market shares do not correspond to any market definition that has been
offered in this case and ignore a portion of the relevant output — namely, listings for
unsold properties. As a result, his market shares cannot be indicative of market power
even if the calculation itself were correct. (CX 557-A-011).

Response to CCPF No. 753:
Complaint Counsel did not credibly prove a relevant market and therefore did not
establish that Realcomp has market power in a relevant market.
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Although his estimates likely understate Realcomp’s market share, Dr. Eisenstadt found
that Realcomp’s market share in the same four counties for the period November 2004
through October 2006 is as high as [ but is no lower than [}, whichhe
describes as “by any measure, a significant share.” (CX 133-013; CX 557-010-014, in
camera (discussing why estimates understate market share)).

Response to CCPF No. 754:

Dr. Eisenstadt's partially-quoted sentence continued: "it also indicates that distributing
information via MiRealSource and/or systems other than an MLS database (which may
nevertheless ultimately involve real estate professionals in some part of the selling
process) are viable alternatives to Realcomp for many home sellers.” (CX 133-013).

Thus, Dr. Eisenstadt’s own market share calculations {|JJJJij the 25-33% threshold that
he admitted could be indicative of market power in the presence of entry barriers.
(Eisenstadt, Tr. 1529-1530; CX 557-010-014, in camera).

Response to CCPF No. 755:
Respondent has no specific response.

Using public records data, Dr. Williams recalculated Dr. Eisenstadt’s market share
calculations by excluding non-arms-length transactions and non-residential property
transactions. (CX 557-A-014). The corrected data show that Realcomp’s share of
properties listed and sold (using Dr. Eisenstadt’s definitions) in Oakland county is
B i» Wayne county [l in Macomb county -, in Livingston county
. :nd in all four counties combined, - (CX 557-014, in camera; CX 558, in
camera).

Response to CCPF No. 756:
There is no evidence in the record that any of these counties is a relevant antitrust market.

E. Realcomp’s Market Power in the Input Market Gives it the Ability to
Restrain Competition in the Output Market

Based on all of the analysis, Dr. Williams concluded that Realcomp possesses substantial
market power in the market for multiple listing services in Livingston, Wayne, and
Oakland counties and to a lesser extent in Macomb county. (D. Williams, Tr. 1128).
Realcomp’s | within the relevant geographic markets means that it is clearly
a key input in the provision of real estate brokerage services that are supplied within those
relevant geographic markets. (D. Williams, Tr. 1123, in camera).

Response to CCPF No. 757:
Dr. Williams did not prove a relevant antitrust market.
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Realcomp’s market power over a key input for the provision of brokerage services means
that it can restrict competition in the market for real estate brokerage services. (D.
Williams, Tr. 1128). Realcomp can therefore adversely affect consumers as well. (D.
Williams, Tr. 1128-1129).

Response to CCPF No. 758:
Dr. Williams did not properly define a relevant market, so there can be no conclusion of
market power.

Realcomp’s market power in the relevant geographic areas can be exercised by hindering
or excluding competitors in the market for real estate brokerage services. (CX 498-A-
030). For most brokers there are no reasonable substitutes to the Realcomp MLS in these
areas. (CX 498-A-030). Realcomp therefore has the ability to anticompetitively exclude
certain competitors, such as low-cost unbundled service brokers, from the real estate
brokerage services market by implementing rules that exclude such competitors or inhibit
their ability to compete. (CX 498-A-030).

Response to CCPF No. 759:

MiRealSource has members who belong only to it and not to Realcomp. This is true not
only in Macomb County, but also elsewhere in Southeastern Michigan, such as in
Oakland and Wayne counties. (CX 407 (Bratt, Dep. at 18-19)). Real estate brokers can
compete in Southeastern Michigan by belonging to MiRealSource and not to Realcomp.
(CX 407 (Bratt, Dep. at 32-33)). See also the Responses to CCPF 9 726 and 730.

Excluded or disadvantage competitors cannot costlessly switch to listing in an alternative
MLS, such as MiRealSource or the data sharing partners. (CX 498-A-030). This is
because the value of listing a home located in the relevant geographic areas in an
alternative MLS would be significantly lower than the value of listing that home in
Realcomp. (CX 498-A-030). The number of cooperating brokers searching alternative
MLSs for homes in the relevant areas is likely to be much smaller than the number of
cooperating brokers searching for homes in the Realcomp MLS. (CX 498-A-030). Thus,
such brokers would be significantly disadvantaged competitively relative to brokers that
are not restricted from access to the full services of Realcomp. (CX 498-A-030).

Response to CCPF No. 760:
MiRealSource has members who belong only to it and not to Realcomp. This is true not

only in Macomb County, but also elsewhere in Southeastern Michigan, such as in
Oakland and Wayne counties. (CX 407 (Bratt, Dep. at 18-19)). Real estate brokers can
compete in Southeastern Michigan by belonging to MiRealSource and not to Realcomp.
(CX 407 (Bratt, Dep. at 32-33)). The costs of belonging to MiRealSource are similar to
belonging to Realcomp, and there is not a significant cost difference to change
membership from one to another (Sweeney, Tr. 1313-1314). See also the Responses to
CCPF 1726, 730, and 733.
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The ability to restrict competition in the brokerage services market also implies that the
Realcomp MLS can exercise market power over home buyers and sellers. (CX 498-A-
031). That is, the Realcomp MLS can implement rules that anticompetitively harm home
buyers and sellers in the relevant geographic markets. (CX 498-A-031).

Response to CCPF No. 761:

MiRealSource has members who belong only to it and not to Realcomp. This is true not
only in Macomb County, but also elsewhere in Southeastern Michigan, such as in
Oakland and Wayne counties. (CX 407 (Bratt, Dep. at 18-19)). Real estate brokers can
compete in Southeastern Michigan by belonging to MiRealSource and not to Realcomp.
(CX 407 (Bratt, Dep. at 32-33)). See also the Responses to CCPF 99726, 730 and 733.

Most home sellers in the relevant geographic areas do not have effective alternatives to
selling homes through Realcomp-affiliated brokers. (CX 498-A-031). Brokers affiliated
with alternative MLSs (and not affiliated with Realcomp) are not effective substitutes
from the perspective of home buyers and home sellers in the relevant geographic areas
because such brokers cannot offer the value of access to a critical mass of home listings
and home buyers in the relevant areas. (CX 498-A-031). Home sellers in the relevant
geographic areas must use a Realcomp listing broker in order to list their property on the
Realcomp MLS and have their listing reach brokers working with home buyers in the
relevant geographic areas. (CX 498-A-031).

Response to CCPF No. 762:
MiRealSource has members who belong only to it and not to Realcomp. This is true not

only in Macomb County, but also elsewhere in Southeastern Michigan, such as in
Oakland and Wayne counties. (CX 407 (Bratt, Dep. at 18-19)). Real estate brokers can
compete in Southeastern Michigan by belonging to MiRealSource and not to Realcomp.
(CX 407 (Bratt, Dep. at 32-33)). See also the Responses to CCPF 9726, 730 and 733.

Neither can most home sellers costlessly switch to FSBO. (CX 498-A-031). For the vast
majority of home sellers FSBO sales are not an adequate substitute for the services of a

professional real estate broker that is a member of an MLS with a critical mass of brokers.
(CX 498-A-031).

Response to CCPF No. 763:
Respondent has no specific response.

Realcomp therefore has the power to restrict competition among residential real estate
brokers and harm consumers in the relevant geographic market. (CCPF qf 757-763).

Response to CCPF No. 764:
Realcomp faces competition in Southeastern Michigan from MiRealSource and also from

other publicly available websites, as is discussed in length in CX 133-008-011, 015-016,

177



VIIL.

765.

766.

767.

768.

1916-18, 26. See also RPF 97 44-51, 60-61, and the Responses to CCPF {726, 730 and
733.

REALCOMP ADOPTED POLICIES TO LIMIT EXPOSURE FOR EXCLUSIVE
AGENCY AND LIMITED SERVICE LISTINGS

In 2001, Realcomp adopted and approved rules to exclude listing information for
Exclusive Agency, Limited Service and MLS Entry Only listings from the data it provides
to the Approved Websites (MovelnMichigan.com, ClickOnDetroit.com, Realtor.com,
Realcomp IDX websites). (JX 1-07).

Response to CCPF No. 765:
"Approved Websites" are those websites to which Realcomp provides information

concerning Realcomp MLS listings for publication (JX 1, 422). ClickOnDetroit frames
MovelnMichigan.com, but Realcomp does not actually send data to ClickOnDetroit (RPF

189(b)).

For the purposes of this case, the term “Website Policy” refers to the rules adopted and
approved by Realcomp in 2001 that prevent Exclusive Agency, Limited Service and MLS
Entry Only listings on the Realcomp MLS from being transmitted to, or displayed on,
Realtor.com, MoveInMichigan.com, and Realcomp member IDX websites. (JX 1-07).

Response to CCPF No. 766:
Respondent has no specific response.

Realcomp, however, does not advertise to its potential members that only Exclusive Right
to Sell listings are able to take advantage of having their listings on
MovelnMichigan.com, ClickOnDetroit.com, Realtor.com, or the Realcomp IDX
websites. (CX 222; CX 35 (Kage, Dep. at 44-45, 47-48); CX 224-002-003).

Response to CCPF No. 767:
Respondent has no specific response.

In 2003, the Realcomp Board of Governors agreed to adopt a default setting in the
Realcomp MLS database, whereby all searches automatically are configured to include
only Full Service/Exclusive Right to Sell listings. (CX 415 (Nowak, Dep. at 44); CX 36
(Kage, IHT at 72)).

Response to CCPF No. 768:
Realcomp changed its Rules to repeal the Search Function Policy and change the

definition of ERTS, so that full services are no longer required with an ERTS Listing (CX
626; Kage, Tr. 1045-47).

178



769.

770.

771.

772.

773.

In order to see all of the available listing types in the Realcomp MLS, Realcomp members
need to take an additional step, and specifically select the different listing types. (CX 36
(Kage, IHT at 73)).

Response to CCPF No. 769:
The "additional step” was one click of a computer mouse. (RPF 9 126, 138(b)).

For the purposes of this case, the term “Search Function Policy” refers to the default
setting adopted by Realcomp in 2003, whereby all MLS searches automatically are
configured to include only Full Service/Exclusive Right to Sell listings.

Response to CCPF No. 770:
Respondent has no specific response.

These Policies were adopted in response to the entry of limited service brokers into the
market. (CX 17 (Realcomp is making changes because of new levels of service); CX 36
(Kage, IHT at 39-40)).

Response to CCPF No. 771:
Respondent has no specific response.

A. Realcomp Excludes Listings Used by Limited Service Brokers From Its Feed
of Listings to Public Websites And Adopted a Default Search Function That
Includes Only Exclusive Right to Sell/ Full Service Listings

The Realcomp Board of Governors are made up of Realtors from numerous full service
brokerage firms, including Century 21, SKBK Sotheby's, Coldwell Banker, Re/Max, and
Realty Executives, which compete with one another for business in Southeastern
Michigan. (JX 1-10; CX 211; CX 35 (Kage, Dep. 19-20); CX 43 (Hardy, Dep. at 23-24)
(Century 21 and SKBK Sotheby's are full service brokerage firm); CX 42 (Nead, Dep. at
7-8) (Coldwell Banker a full service brokerage firm); Mincy, Tr. 320 (Re/Max a full
service brokerage); CX 40 (Elya, Dep. at 6) (Realty Executives a full service brokerage)).

Response to CCPF No. 772:
Respondent has no specific response.

1. The Board of Governors Adopt the Website Policy and Start
Pondering the Search Function Policy

The Realcomp Board Minutes accurately describe the actions that the Realcomp Board of

Governors took at each of their meetings. (Kage, Tr. 958, 960). Karen Kage approves all
of the Board of Governor meeting minutes for accuracy prior to sending them to the
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Response to CCPF No. 792:
Respondent has no specific response.

After the discussion of MiRealSource no longer accepting Limited Service listings, the
Realcomp Board discussed the priority of defaulting all searches in the Realcomp MLS to
Exclusive Right to Sell listings. (CX 9-003; Kage, Tr. 962-963).

Response to CCPF No. 793:
Respondent has no specific response.

After this discussion, the Board voted to expedite the enhancement of defaulting all
searches to include only Exclusive Right to Sell listings and that the other listing types,
including Exclusive Agency, Limited Service, and MLS Entry Only listings be shown
only by specific request. (CX 9-003 (The Board passed a motion to expedite the
enhancement of defaulting all searches to include only Exclusive Right to Sell listings
and that the other listing types are shown only by request.”); Kage, Tr. 963).

Response to CCPF No. 794:
Respondent has no specific response.

The MLS “search screen had to be changed to include the various listing types as an
option, and then automatically choose the exclusive right to sell or unknown at that time
as the options that <vere the default.” (CX 36 (Kage, IHT at 90)).

Response to CCPF No. 795:
Respondent has no specific response.

The Search Function Policy was implemented in November or December of 2003.
(Kage, Tr. 963).

Response to CCPF No. 796:
Respondent has no specific response.

Prior to the adoption of the Search Function Policy, the MLS search automatically
defaulted to all available listing types, including Exclusive Agency, Limited Service, and
MLS Entry Only listings. (CX 36 (Kage, IHT at 74); JX 1-07).

Response to CCPF No. 797:
Respondent has no specific response.

In November 2003, Realcomp officially notified its membership of the Search Function

Policy through its Real Solutions Newsletter. (CX 14-002). In its Newsletter, Realcomp
noted the change and laid out the additional steps that would be necessary to search for
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Exclusive Agency listings, Limited Services listings and/or MLS Entry Only listings.
(CX 14-002; See also (CX 36 (Kage, IHT at 160)).

Response to CCPF No. 798:
Respondent has no specific response.

After November 2003, Realcomp has not issued additional written instructions to its
members explaining how to include Exclusive Agency, Limited Service, and MLS Entry
Only listings in the search results. (CX 36 (Kage, IHT at 93, 112); CX 100; CX 90).
There is no mention of the Search Function Policy in the Realcomp MLS Rules and
Regulations. (CX 36 (Kage, IHT at 93)).

Response to CCPF No. 799:
Respondent has no specific response.

The Realcomp Policy Handbook describes how to submit and how to make changes to a
listing. (CX 36 (Kage, IHT at 109)). The Realcomp Policy Handbook does not contain
any reference to the Search Function Policy. (CX 36 (Kage, IHT at 112); CX 100; CX
90). The Realcomp Online Basics Training Workbook does not contain a written
explanation on the steps the Realcomp members need to take in order to see all available
listing types. (CX 35 (Kage, Dep. at 131-133); CX 249). The Realcomp Online Basics
Training Workbook does, however, explain how to see all property types, such as
Residential, and Condos. (CX 35 (Kage, Dep. at 131-133); CX 249).

Response to CCPF No. 800:
Respondent has no specific response.

The only way Realcomp members find out about the Search Function Policy is through
one training class at the very beginning of their membership. (CX 36 (Kage, [HT at 94)).

Response to CCPF No. 801:

Ms. Kage's testimony is limited to how new members are initially trained. (CX 36 (Kage,
IHT at 94)). Overriding the search default to search to include all listings is very simple.
(G. Moody, Tr. 878; Kage, Tr. 1048-49; RX 159). It does not require extra steps to
search "all listings." (CX 415 (Novak Dep. at 46)). Agents with Exclusive Agency
Listings have acknowledged they did not require any special training to learn how to
override the search default. (D. Moody, Tr. 551; CX 526 (Groggins, Dep. at 43).

In his entire career, Mr. Murray has never encountered a similar search default even
though he has worked with twelve different MLS technology systems. (Murray, Tr. 194-
195; RX 154-A-033 (“In all of my MLS-related consulting services, including reviewing
over 12 MLS technology systems, [ have never encountered a search function that
defaulted in a systemic way to exclude certain types of listings from view.”); Murray, Tr.
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196 (“Every MLS I’ve ever interacted with, the only choice was to search all listings.”)).

Response to CCPF No. 802:
Respondent has no specific response.

The Search Function Policy is “directly contrary to one of the central benefits of an MLS:
to include as many listings as possible for its members to search in order to match willing
buyers and sellers.” (RX 154-A-033).

Response to CCPF No. 803:

The Search Function Policy was designed to make it easier for Realcomp users and to
improve efficiency. (CX 421 (Whitehouse, Dep. at 142-143); Kage, Tr. 1039)). Review
of the old search screen (RX 159) and the fact that if someone wanted to see all listings,
he or she just had to click one other button with the mouse (Kage, Tr. 1039) demonstrates
that this was not an inhibiting factor. In any event, Realcomp has changed its Rules to
repeal the Search Function Policy. (RX 160; CX 626; Kage Tr. 1045-47). Counsel have
signed a Joint Stipulation Regarding Respondent's Search Function Policy, dated July 30,
2007, which has been submitted to this Court.

The Search Function Policy affects other aspects of the Realcomp MLS, including
Comparative Market Analyses. (CX 251-CX 253). The Realcomp training book
regarding Comparative Market Analysis does not tell Realcomp members how to include
all listing types in their analyses. (CX 251-CX 253).

Response to CCPF No. 804:
The Search Function Policy was designed to make it easier for Realcomp users and to

improve efficiency. (CX 421 (Whitehouse, Dep. at 142-143); Kage, Tr. 1039)). Review
of the old search screen (RX 159) and the fact that if someone wanted to see all listings,
he or she just had to click one other button with the mouse (Kage, Tr. 1039) demonstrates
that this was not an inhibiting factor. In any event, Realcomp has changed its Rules to
repeal the Search Function Policy. (RX 160; CX 626; Kage Tr. 1045-47). Counsel have
signed a Joint Stipulation Regarding Respondent's Search Function Policy, dated July 30,
2007, which has been submitted to this Court.

At least some Comparative Market Analysis reports generated by brokers through the
Realcomp MLS default to Exclusive Right to Sell listings. (CX 253).

Response to CCPF No. 80S:
CX 253 does not support Complaint Counsel's proposed finding of fact. When

conducting a Comparative Market Analysis from the Comparative Market Analysis
screen, defaults do not apply.
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3. To Ensure the Website Policy and Search Function Policy Are
Effective, Realcomp Added Heavy Fines for Not Properly Indicating
the Listing Type and Implemented a Policy Tying Exclusive Right to
Sell to Full Service Listings

In November 2003, Karen Kage sent a memo to the Realcomp brokers reiterating that
listing type was now a mandatory field in the Realcomp MLS. (CX 18; Kage, Tr. 964-
965; CX 58-002; CX 17).

Response to CCPF No. 806:
Respondent has no specific response.

In 2004, the Realcomp Policy manual was amended to include the following language:

The Listing Type field must be properly indicated to show the amount of
contracted services that are to be provided as part of the listing
agreement. The Listing Type must indicate if the listing is an Exclusive
Right to Sell/Full Service, MLS Entry Only, Limited Service or
Exclusive Agency contract. . .. (CX 8-007).

Response to CCPF No. 807:
Respondent has no specific response.

Not only did Realcomp make listing type a mandatory field, but Realcomp then tied the
amount of services offered by a broker to the listing contract. (CX 18-003; Kage, Tr. 965-
966). As of November 2003, Exclusive Right to Sell listings must be Full Service
listings. (CX 18-003; Kage, Tr. 965-966).

Response to CCPF No. 808:
Realcomp recently changed its Rules to change the definition of Exclusive Right to Sell

so that full services are no longer required with an ERTS listing. (Kage, Tr. 1046-1047).
This change was adopted by Realcomp's Board as reflected in its April 27, 2007 minutes.
(CX 626).

Realcomp currently requires Realcomp members to check a box disclosing the listing
type for every listing entered into the Realcomp MLS. (CX 36 (Kage, IHT at 44)). A
listing will not be accepted into the Realcomp MLS unless a listing type box is checked.
(CX 36 (Kage, IHT at 45)).

Response to CCPF No. 809:
Realcomp recently changed its Rules to change the definition of Exclusive Right to Sell

so that full services are no longer required with an ERTS listing. (Kate, Tr. 1046-1047).
This change was adopted by Realcomp's Board as reflected in its April 27, 2007 minutes.
(CX 626).
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The Realcomp Policies were targeted at listing contracts that were not of the traditional
full-service form. (CX 29). According to Karen Kage, “if the seller is scheduling their
own appointments or performing other duties normally associated with those that fall
under the ‘full service’ umbrella, that listing must be designated as ‘Limited Service’ -
even if the contract is an Exclusive Right to Sell Agreement.” (CX 29).

Response to CCPF No. 810:
Realcomp recently changed its Rules to change the definition of Exclusive Right to Sell

so that full services are no longer required with an ERTS listing. (Kage, Tr. 1046-1047).
This change was adopted by Realcomp's Board as reflected in its April 27, 2007 minutes.
(CX 626).

If a Realcomp listing is changed from Exclusive Right to Sell to Limited Service, it is
pulled from the extract so that only Exclusive Right to Sell listings go to the public real
estate websites. (CX 36 (Kage, IHT at 58-59)).

Response to CCPF No. 811:
It is inaccurate to equate ERTS Listings with full service, to the exclusion of limited

service, since Realcomp recently changed its Rules to change the definition of Exclusive
Right to Sell so that full services are no longer required with an ERTS listing. (Kage, Tr.
1046-1047). This change was adopted by Realcomp's Board as reflected in its April 27,
2007 minutes. (CX 626).

Realcomp has fines in place for violators of the Website Policy and Search Function
Policy, who try to circumvent the Policies by indicating the wrong listing type. (CX 36
(Kage, IHT at 59-60); CX 100-015).

Response to CCPF No. 812:
Respondent has no specific response.

In 2004, the fine for not properly identifying a listing on the Realcomp MLS as MLS
Only, Limited Service or Exclusive Agency was the following:

First Occurrence - $250.00;

Second Occurrence - $1000;

Third Occurrence - $2500;

Fourth Occurrence - 45 day suspension from service for entire

office;

Fifth Occurrence - dismissal from service.

The Occurrences are tallied by office during each calendar year.

(CX 6-014; CX 7-015).

Response to CCPF No. 813:
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Respondent has no specific response.

These are the current fines in the October 2006 Realcomp Rules and Regulations for not
properly identifying Exclusive Agency listings. (CX 100-015; Kage, Tr. 988).

Response to CCPF No. 814:
Respondent has no specific response.

Realcomp has fined its members for not checking the right listing type box, such as
checking Exclusive Right to Sell when the Exclusive Agency box should be checked.
(CX 36 (Kage, [HT at 59-60)).

Response to CCPF No. 815:
Respondent has no specific response.

Karen Kage admitted that if a listing was not considered “full service” it was not included
in the feed to Realtor.com, MoveInMichigan.com, IDX websites, and not included in the
Realcomp MLS search default. (Kage, Tr. 967-968).

Response to CCPF No. 816:

This is not applicable because Realcomp changed its Rules to repeal the Search Function
Policy and to change the definition of ERTS, so that full services are no longer required
with an ERTS listing (RX 160; CX 626; Kage, Tr. 1045-47).

In January 2004, Realcomp retained the first part of the Website Policy but changed the
language of the second part to conform with NAR’s optional rule. The revised rule
provided: “Listing information downloaded and/or otherwise displayed pursuant to IDX
shall be limited to properties on an exclusive right to sell basis.” (CX 6-021; CX 36
(Kage, IHT at 123-124)).

Response to CCPF No. 817:
Respondent has no specific response.

6. In 2004 Realcomp Was Advised by Legal Counsel and NAR Not to
Bar Exclusive Agency and Limited Service Listings Entirely From the
MLS

In April 2004, Realcomp again addressed the issue of excluding Exclusive Agency
listings from the Realcomp MLS. (CX 29; CX 36 (Kage, IHT at 167)). Ms. Kage
testified that she received several questions a week from Realcomp members challenging
her as to why Realcomp accepts Exclusive Agency listings, Limited Service listings and
MLS Entry Only listings. (CX 36 (Kage, IHT at 138)).

Response to CCPF No. 818:
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At all times pertinent to this matter, Realcomp has permitted agents to list Exclusive
Agency Listings on its Multiple Listing Service. (JX 1, §57).

In April 2004, Karen Kage also told Realcomp members that one of the reasons that
Realcomp accepts these listings into its MLS is that NAR “requires MLSs to accept all
listing types (i.e. Exclusive Right to Sell (Full Service), Exclusive Agency, Limited
Service, and MLS Entry Only).” (CX 29; Kage, Tr. 970-971; CX 36 (Kage, IHT at 138-
139)).

Response to CCPF No. 819:
Respondent has no specific response.

The second reason why Realcomp accepts Exclusive Agency listings, Limited Service
listings and MLS Entry Only listings is because “Realcomp has been advised from more
than one legal counsel to accept and include these listings.” (CX 29; Kage, Tr. 971; CX
36 (Kage, IHT at 139-140)).

Response to CCPF No._820:
Respondent has no specific response.

In July 2004, Karen Kage told Realcomp members that she spoke with several MLSs
across the country to determine if any of them had adopted rules “that would prohibit
listings that are not ‘Full Service/Exclusive Right to Sell’ from being in their database.”
(CX 28-001). Karen Kage learned that none of the MLSs had adopted such a rule. (CX
28-001).

Response to CCPF No. 821:
Respondent has no specific response.

7. Realcomp’s Current Rules Continue to Enable Realcomp to
Implement and Enforce the Website Policy

The current Realcomp Rules and Regulations were adopted in October 2006. (CX 100-
001). The current Realcomp Rules and Regulations continue to implement the Website
Policy: “Exclusive Agency, Limited Service and MLS Entry Only Listings will not be
distributed to any Real Estate Internet advertising sites.” (CX 100-005; CX 35 (Kage,
Dep. at 9); Kage, Tr. 974-975). Realcomp continues to enforce this rule. (CX 100-005,
013-016; CX 35 (Kage, Dep. at 9); CX 90).

Response to CCPF No. 822:
The reference to Limited Service and MLS Entry Only listings is no longer applicable

under Realcomp's current rules in light of the changes described in the Response to CCPF
1808.
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“Real Estate Internet advertising sites” refers to MoveInMichigan.com, Realtor.com and
ClickOnDetroit.com. (Kage, Tr. 975).

Response to CCPF No. 823:
Respondent has no specific response.

Moreover, the Realcomp Rules and Regulations preclude Exclusive Agency, Limited
Service and MLS Entry Only listings from being included on the Home Preview Channel,
a local cable television channel that shows real estate listings. (D. Moody, Tr. 530-531).

Response to CCPF No. 824:

The reference to Limited Service and MLS Entry Only listings is no longer applicable
under Realcomp's current rules in light of the changes described in the Response to CCPF
4808.

The October 2006 Realcomp Rules and Regulations continue to set forth the fines for
incorrectly entering listing type in the Realcomp MLS: The first offense for failure to
indicate the type of listing would be a fine of $250, 2™ offense $1000, 3 offense $2500,
4™ offense would result in possible 45 day suspension from service for the entire office
and 5™ offense would be dismissal from Realcomp. (CX 100-015; Kage, Tr. 980-981).

Response to CCPF No. 825:
Albert Hepp, an agent with exclusive agency listings who was called as a witness by

Complaint Counsel, testified that the National Association of Realtors has approved
MLSs to fine their members up to $15,000. (Hepp, Tr. 711-712).

The October 2006 Realcomp Rules and Regulations continue to state: “Listing
information downloaded and/or otherwise displayed pursuant to IDX shall be limited to
properties listed on an exclusive right to sell basis.” (CX 100-025; CX 35 (Kage, Dep. at
13-14); Kage, Tr. 984-986). Realcomp currently enforces this rule. (CX 100-025; CX 35
(Kage, Dep. at 13-14); CX 90).

Response to CCPF No. 826:
Respondent has no specific response.

The October 2006 Realcomp Rules and Regulations further state that: “Non-MLS listings
shall not be co-mingled with MLS listings on the Participant’s Internet Web site.” (CX
100-026; CX 28-001). The rule “means properties that are not listed through an MLS
[such as For Sale By Owner listings] cannot be co-mingled with the Realcomp listings,”
on a broker’s website. (CX 35 (Kage, Dep. at 14-15); Kage, Tr. 986).

Response to CCPF No. 827:
Respondent has no specific response.
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Karen Kage admitted that Realcomp enforces the Website Policy through the October
2006 Rules and Regulations. (Kage, Tr. 989-989).

Response to CCPF No. 828:
Respondent has no specific response.

Karen Kage admitted that Realcomp enforces the Search Function Policy through the
October 2006 Rules and Regulations. (Kage, Tr. 989).

Response to CCPF No. 829:

Realcomp has repealed its Search Function Policy as reflected in its April 27, 2007
minutes. (CX 626; Kage, Tr. 1046-1048). Realcomp is agreeable to making that change
part of a Consent Decree. (June 22, 2007 Agreement of counsel, Tr. 1022; Kage, Tr.
1047). In fact, Realcomp's counsel signed a Joint Stipulation Regarding Respondent's
Search Function Policy on July 30, 2007, which has been submitted to this Court.
Likewise, Realcomp has changed the definition of the ERTS, so that full services are no
longer required with an ERTS listing. That change was also adopted by Realcomp's
Board as reflected in its April 27, 2007 minutes. (CX 626).

B. Realcomp Actively Enforces the Website Policy

Realcomp actively enforces the Website Policy and Realcomp members have been fined
if they try to submit an Exclusive Agency listing as an Exclusive Right to Sell listing.
(CX 36 (Kage, IHT at 58-60, 117-118); CX 22 - CX 25). For example, Karen Thomas,
an associate broker for Coldwell Banker in Michigan, filed a complaint with Realcomp
regarding three listings by Greater Michigan Realty, an unbundled service provider in
Michigan who offers both flat fee service and full service at a substantial discount. (CX
22-001; CX 36 (Kage, IHT at 169-171)). Ms. Thomas argued in her letter that all of the
listings of Greater Michigan Realty should be “dropped from Realtor.com” because she
assumed the listings were limited service. (CX 22-001).

Response to CCPF No. 830:
Respondent has no specific response.

In response to this complaint, Realcomp changed the listing type from Exclusive Right to
Sell/Full Service to Limited Service, causing the listings to be removed from
MoveInMichigan.com, Realcomp IDX websites, and Realtor.com. (CX 22-007).

Response to CCPF No. 831:
Respondent has no specific response.

Greater Michigan Realty was targeted with numerous complaints because of the fact that
some of the listings were on www.fsbo.com, had a FSBO sign in front of the property,
and listed the seller as the contact reference. (G. Moody, Tr. 841-842; RX 25-004; CX
24-001-002 (“Letter from Realcomp to Denise Marek Moody” (Aug. 4, 2004); CX 22-
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001 (“Letter from Karen Thomas to Realcomp” (June 11, 2004); CX 25 (“Fax from
Realty Executives to Realcomp” (July 19, 2004)).

Response to CCPF No. 832:
Complaint Counsel's reference to CX 25 should be to CX 23.

Realcomp threatened to impose a $21,000 fine on Greater Michigan Realty ($1000 fine
per listing, with 21 listings at issue) because some sellers who had entered into Exclusive
Right to Sell/Full Service listing agreements with the company, and thus were obligated
to pay their listing broker a full commission if the house was sold regardless of whether
the broker or seller located the buyer, had also taken steps themselves to try to find a
buyer. (D. Moody, Tr. 504-507; CX 24-002). Such activity may have included
displaying a “for sale by owner” yard sign on the property or advertising the home on a
website that featured “for sale by owner” properties. (D. Moody, Tr. 504-507; CX 24-
002).

Response to CCPF No. 833:
No such fine was ever imposed on Greater Michigan Realty. (G. Moody, Tr. 782; D.

Moody, Tr. 507).

In another example of enforcing the Website Policy, Realcomp told a member: “Please
be aware Realcomp has received notice that the above referenced listing may have an
incorrectly identified Listing Type because it [sic] the seller is the contact and is making
arrangements for showings and was submitted as an Exclusive Right to Sell/FS Listing
Type. This listing has been updated to reflect a Listing Type of Exclusive Agency and a
fine has been assessed.” (CX 25-002 at 2; CX 36 (Kage, [HT at 58-59)).

Response to CCPF No. 834:
Respondent has no specific response.

Realcomp also told its members that the listing agent/office had to be the “exclusive
provider” of each required service mandated by Realcomp’s rules in order to be
considered a full service listing. (CX 25-003). For example, because in some listings
Denise Moody’s listing contract said “We are responsible (with you) for. . .” this did not
constitute the listing agent providing that service, and it must be considered limited
service. (CX 22-007).

Response to CCPF No. 835:
Respondent has no specific response.

If the listing was designated as limited service, it was not sent to Realtor.com,

MovelnMichigan.com, ClickOnDetroit.com, IDX websites or included in the Realcomp
MLS search default. (Kage, Tr. 969-970).
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Response to CCPF No. 836:
This is no longer applicable, and it is inaccurate to equate ERTS Listings with full

service, to the exclusion of limited service, since Realcomp recently changed its Rules to
change the definition of Exclusive Right to Sell so that full services are no longer
required with an ERTS listing. (Kage, Tr. 1046-1047). This change was adopted by
Realcomp's Board as reflected in its April 27, 2007 minutes. (CX 626).

Karen Kage admitted that there is no way for discount brokers to circumvent the Website
Policy. (CX 36 (Kage, IHT at 60)).

Response to CCPF No. 837:
Discount brokers can circumvent the Web Site Policy by using a by-pass MLS to place

Exclusive Agency listings into Realtor.com (RPF q4105-112). Consumers can avoid the
effect of the Policy by paying slightly more to Exclusive Agents to have their listings sent
to Realtor.com (RPF 9113), or to upgrade to a flat-fee ERTS listing (RPF q114).

Karen Kage admitted that there is no way for a Realcomp member with an Exclusive
Agency listing to get their listing onto MoveInMichigan.com or ClickOnDetroit.com.
(Kage, Tr. 989).

Response to CCPF No. 838:
Respondent has no specific response.

C. The National Association of Realtor’s New Policy Requires Associated MLSs
to Include Exclusive Agency Listings in MLS Feeds to Public Websites, but
the Realcomp Board of Governors Voted to Refuse to Comply

In November 2006, NAR amended its IDX rules to require MLSs to “include all current
listings” in their IDX feeds. (CX 400-002). NAR'’s rule amendment eliminated the ability
of NAR member MLSs to exclude Exclusive Agency listings from their IDX feeds. (CX
400-002; CX 393-003-005, 009; CX 414 (Niersbach, Dep. at 95-96)).

Response to CCPF No. 839:
Respondent notes that NAR's Vice President of Board Policy and Programs, Clifford

Niersbach, testified that the reason NAR changed its IDX Policy was that "it wasn't worth
fighting about" in light of the Federal Trade Commission's enforcement actions initiated
against various MLSs around the country. (CX 414 (Niersbach, Dep. At 95-96)).

In November 2006, NAR also amended its IDX rules to allow individual brokers to
independently choose which IDX listings will be displayed on their firm website based on
objective criteria, such as geography, list price, and type of listing. (CX 401-003
(amendments reflected in Rule 18.2.4); CX 414 (Niersbach, Dep. at 102, 118-120)
(testifying that CX 400 and 401 are excerpts from the current 2007 MLS handbook that
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reflects NAR’s amended IDX policy)). This rule was effective immediately upon its
publication. (CX 414 (Niersbach, Dep. at 118-119)).

Response to CCPF No. 840:
Respondent has no specific response.

The November 2006 IDX rule amendments are mandatory. (CX 400-002 (MLSs “must”
include all current listings on their IDX feeds); CX 401-003 (designating rule change as
“M,” or Mandatory). Mandatory rules must be followed in order to remain a member of
NAR and to be covered by NAR’s errors and omissions insurance policy. (CX 414
(Niersbach, Dep. at 36-37); Kage, Tr. 1005-1006). NAR designates model MLS rules as
“mandatory” if it determines that the rule is necessary for the proper operation of the
MLS. (CX 414 (Niersbach, Dep. at 39)).

Response to CCPF No. 841:
See the Response to CCPF 9839.

Karen Kage was aware that in November 2006 NAR adopted a new IDX rule and that the
new NAR IDX rule is contained in the NAR Handbook on Multiple Listing Policy for
2007. (CX 401; Kage, Tr. 996).

Response to CCPF No. 842:
Respondent has no specific response.

Karen Kage admitted that NAR is no longer allowing any of its 800 plus MLSs to
preclude from IDX websites certain listing types. (Kage, Tr. 996; CX 401-003).

Response to CCPF No. 843:
Respondent has no specific response.

Karen Kage admitted that NAR adopted a mandatory rule that now requires all NAR-
affiliated MLSs to allow Exclusive Right to Sell, Exclusive Agency, Limited Service and
MLS Entry Only listings to be included in the feed from the MLS to IDX websites.
(Kage, Tr. 996; CX 330; CX 38 (Gleason, Dep. at 62-65)).

Response to CCPF No. 844:
Respondent has no specific response.

On April 27, 2007, the Realcomp Board of Governors voted against adopting the new
NAR IDX policy. (CX 626-003; Kage, Tr. 998-999).

Response to CCPF No. 845:
Respondent has no specific response.
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The Realcomp Board of Governors, through Karen Kage, tried, unsuccessfully, to get
NAR to postpone its rule change requiring NAR affiliated MLSs to include all listing
types on Realtor.com, IDX websites and any other website in which the MLS sends
listing information. (CX 232 -235; CX 35 (Kage, Dep. at 86-100, 102-105,107)).

Response to CCPF No. 846:
CX 232 does not support Complaint Counsel's proposed finding of fact.

Karen Kage sent an email to NAR trying to convince NAR to defeat or postpone the
“proposed MLS Rule Changes Concerning Exclusive Agency Listings on Public
Websites.” (CX 233-001).

Response to CCPF No. 847:
Respondent has no specific response.

Karen Kage received an email response from Laurie Janik, stating NAR’s position
regarding the new mandatory IDX rule. (Kage, Tr. 1006-1008; CX 234; CX 235 (NAR’s
response from Realcomp’s files); CX 414 (Niersbach, Dep. at 100-101)).

Response to CCPF No. 848:
Respondent has no specific response.

Karen Kage, on behalf of Realcomp, argued that Exclusive Agency listings are in essence
For Sale By Owner properties, because the seller retains the right to the sell the home on
their own. (CX 234-002).

Response to CCPF No. 849:
Respondent has no specific response.

NAR'’s position is that an Exclusive Agency listing is not a FSBO since it is in fact a
listing, with a listing broker and an offer of compensation to a cooperating broker (if any).
(Kage, Tr. 1010; CX 234-002).

Response to CCPF No. 850:
Respondent has no specific response.

NAR noted that if an Exclusive Agency listing is sold by a cooperating broker, that
broker is entitled to the compensation communicated to the MLS participants by the
listing broker (i.e. the offer of compensation). (Kage, Tr. 1011; CX 234-002).

Response to CCPF No. 851:
Respondent has no specific response.

197



852.

853.

854.

855.

856.

857.

Karen Kage, on behalf of Realcomp, argued that without the Website Policy, the MLS
would become a public utility. (CX 234-003).

Response to CCPF No. 852:
Respondent has no specific response.

NAR’s position is that the removal of the Website Policy would in no way cause the MLS
to become a public utility or distract from a purpose of the MLS. (CX 234-003).

Response to CCPF No. 853:
Respondent has no specific response.

Karen Kage, on behalf of Realcomp, argued that the NAR rule change merely shifts the
burden and costs to individual brokers to decide if they want to remove any listing types
from their websites. (CX 234-003).

Response to CCPF No. 854:
Respondent has no specific response.

NAR’s position distinguished between a rule that is made by a group of competitors
functioning in their capacity as the board of directors of an MLS, and a rule based on
individual business decisions. (Kage, Tr. 1017-1018; CX 234-003). NAR’s position was
that a group of competitors functioning in their capacity as the Board of Directors, should
not make a collective decision that certain listing types would not be distributed to public
websites. (CX 234-003).

Response to CCPF No. 855:
Respondent has no specific response.

Karen Kage admitted that the decision by Realcomp to adopt the Website Policy was a
group decision. (Kage, Tr. 1018).

Response to CCPF No. 856:
Respondent has no specific response.

Karen Kage, on behalf of Realcomp, argued that NAR should postpone the rule change
since it could affect the operation of MLSs all over the country. (CX 234-004).

Response to CCPF No. 857:
Respondent has no specific response.
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NAR'’s position is that “since NAR’s existing policy is deemed to produce
anticompetitive effects by the DOJ and the FTC, it would have been irresponsible for
NAR to do nothing.” (Kage, Tr. 1021; CX 234-004).

Response to CCPF No. 858:
NAR's position was based, at least in part, on its desire to avoid the costs of litigation.

(Kage, Tr. 1019). See also the Response to CCPF 9839.
D. Realcomp Voted to Change Its Search Function Policy

On April 27, 2007, the Realcomp Board of Governors voted to change the Search
Function Policy, to no longer have the Realcomp MLS default to Exclusive Right to Sell/
Full Service listings. (CX 626-003; Kage, Tr. 998-999).

Response to CCPF No. 859:
Respondent has no specific response.

On April 27, 2007 the Realcomp Board of Governors passed the following motion:

A MOTION was made, SECONDED, and CARRIED to adopt Ms. Kage’s
recommendation to remove the “Listing Type” defaults that are currently on the
search screen of RealcompOnline® and separate “Listing Type” from “Service
Levels” making these mandatory fields that must be answered when users perform

searches for properties and load listings. Additionally, a feature group for
“Services Offered” will be added to all listings. (CX 626-003).

Response to CCPF No. 860:
Respondent has no specific response.

REALCOMP’S POLICIES IMPACTED THE ABILITY OF LIMITED SERVICE
BROKERS TO COMPETE

The Realcomp Website Policy prevents Realcomp from sending Exclusive Agency
listings to MoveInMichigan.com, ClickOnDetroit.com, the Realcomp IDX websites and
Realtor.com, thereby limiting the exposure of Exclusive Agency listings to buyers.
(CCPF 19 868-898).

Response to CCPF No. 861:
Exclusive Agency Listings can be listed in Realtor.com by listing the property in another

MLS that downloads those listings to Realtor.com, and the costs associated with doing
that are nominal. (RPF 102-112). Realcomp has always permitted Exclusive Agency
listings to be placed onto Realcomp's Multiple Listing Service. (JX 1, 957). As aresult,
the alleged limitation of exposure is not material as 80% of all buyers are reached by the
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MLS, and if one combines the MLS with Realtor.com, the combination reaches 90% of
all buyers. (Mincy, Tr. 449-450; RX 109; Kermath, Tr. 795; RX 4; RX 5).

Realcomp provides the only means of including a listing on MoveInMichigan.com and
ClickOnDetroit.com. (CCPF 91 875-877).

Response to CCPF No. 862:
Respondent incorporates its responses to CCPF {{875-877.

There are no alternative practical means to provide Exclusive Agency listings onto the
Realcomp IDX websites. (CCPF 4 878-880).

Response to CCPF No. 863:
Respondent incorporates its responses to CCPF {878-880.

To have Exclusive Agency listings for properties in the Realcomp service area included
in Realtor.com, a Realcomp member must join another MLS, and spend the time and
money to enter and maintain those listings in 2 MLSs. (CCPF 9 881-889).

Response to CCPF No. 864:
The costs associated with joining another MLS for this purpose are nominal, and the
"time cost" associated with listing on another MLS is very small. (RPF §{109-110).

Barring Exclusive Agency listings from the Approved Websites, significantly impacts the
ability of limited service brokers to compete, because alternative websites are not
acceptable substitutes for the Approved Websites. (CCPF 1 890-907, 941-1068).

Response to CCPF No. 865:

Respondent incorporates its responses to CCPF 1890-907, 941-1068. Briefly, the Web
Site Policy does not create a significant effect on Exclusive Agency Listings, since 90%
of all buyers are reached by the combination of the MLS and Realtor.com (RPF q101).
Brokers offering Exclusive Agency Listings can bypass Realcomp's Web Site Policy
(RPF 99102-108, 111-113). Jeff Kermath, Denise Moody and Craig Mincy do so and are
successful (RPF 9106-107, 163). Realcomp's rule change makes this no longer
applicable to limited service brokers, since full services are no longer required with an
ERTS listing (CX 626; Kage, Tr. 1046-1048). The suggestion that Realcomp
discriminates against some of its members is inaccurate. (See, e.g., JX 1, §57). Brokers
can, and do, offer different types of listings (see Response to CCPF 178).

The Realcomp Search Function Policy makes it harder for Exclusive Agency listings to
be seen by Realcomp members. (CCPF 4 908-940).

Response to CCPF No. 866:
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The Search Function Policy's ease of being by-passed is demonstrated by looking at the
old screen (RX 159) and considering that if someone wanted to see all listings, he or she
just had to click one other button with the mouse. (Kage, Tr. 1039). Searching all
listings was very simple, and it was not difficult to override the search default (RPF
99131, 136). In any event, the Search Function Policy has been repealed and this is no
longer applicable. (RPF {133-136).

The Realcomp Search Function Policy impacts the ability of limited service brokers to
compete by restricting their listings’ exposure to cooperating brokers and thereby to home
buyers. (CCPF 9 941-1068).

Response to CCPF No. 867:

Respondent incorporates its Responses to CCPF {9941-1068, and states in summary: The
Search Function Policy's ease of being by-passed is demonstrated by looking at the old
screen (RX 159) and considering that if someone wanted to see all listings, he or she just
had to click one other button with the mouse. (Kage, Tr. 1039). Searching all listings
was very simple, and it was not difficult to override the search default (RPF 9131, 136).
In any event, the Search Function Policy has been repealed and this is no longer
applicable. (RPF qY133-136).

A, The Realcomp Website Policy Limits the Exposure of Exclusive Agency
Listings to Buyers

Realcomp’s Website Policy prevents Exclusive Agency listings from being included on
the four most popular types of real estate websites, limiting the exposure of Exclusive
Agency listings to potential buyers. (CCPF 9 869-889).

Response to CCPF No. 868:

Respondent incorporates its Responses to CCPF 1869-889 and states in summary: The
Web Site Policy does not prevent Exclusive Agency Listings from being included in the
two most popular forms of Internet exposure, the MLS and Realtor.com which, as set
forth above, are seen by 90% of home buyers. (RPF §101). Additionally, Gary Moody
expects Goodle to pass IDX, which he ranks third after the MLS and Realtor.com in
terms of importance of exposure for Internet sites, in the near future. (RFP § 121(d)).
See also the Response to CCPF ¢ 899.

Realcomp members, who pay the same exact dues as everyone else, but who use
Exclusive Agency, Limited Service or MLS Entry Only listings, do not have their listings
sent to public internet websites through Realcomp including Realtor.com,
MovelnMichigan.com, ClickOnDetroit.com, and broker IDX websites. (CX 35 (Kage,
Dep. at 22-23)).

Response to CCPF No. 869:
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Based upon Realcomp's change in the Minimum Service Definition, as set forth above,
this does not apply to limited service or MLS Entry Only listings. (CX 626; Kage, Tr.
1045-1047).

Under the Website Policy, the service provided by Realcomp “is severely degraded” for
Exclusive Agency listings by “really limit[ing]” the sellers’ listings “to not as much
exposure as they would like to have.” (CX 525 (Adams, Dep. at 78-79)). In fact,
customers expect their properties will be displayed on the public websites to which
Realcomp sends its listings. (CX 525 (Adams, Dep. at 80-81)).

Response to CCPF No. 870:
As set forth above, the Web Site Policy does not result in a "severely degraded" service,

and "really limiting" the sellers' listings, since agents are able to get their Exclusive
Agency listings into the MLS and Realtor.com. (RPF 9 102-112).

As a broker offering full and limited services, Mr. Kermath has been able to observe that
his full service listings “get better exposure and they typically have better call activity,
showing activity.” (Kermath, Tr. 741-742 (monitoring activity by receiving emails
concerning appointments scheduled to show his clients’ homes to prospective buyers)).
Mr. Kermath estimates that his full service listings receive about 25-30% more exposure
than Exclusive Agency or Limited Service listings. (Kermath, Tr. 768-771). Mr. Kermath
explains to his customers that “better exposure means better odds at a successful sale.”
(Kermath, Tr. 767; RX 12-007).

Response to CCPF No. 871:
The references to full and limited services are no longer applicable with respect to these

matters in light of Realcomp's Rule change, as described above. (RPF 133, CX 626;
Kage, Tr. 1046-1048). Additionally, Mr. Kermath explained that Realcomp's change of
its Search Function Policy levels the playing field and resolves the Exclusive Agent's
problems and concerns. (RFP q134; Kermath Tr. 771-772).

Realcomp’s Website Policy may cause sellers to have their homes spend longer times on
the market due to their lower exposure to potential buyers and cause sellers to “either sell
their home with less key exposure — thereby risking that the home will not be sold or will
take longer to sell — or else purchase services that they do not want or need.” (RX 154-A-
072).

Response to CCPF No. 872:
The only expert to analyze Days on Market was David Eisenstadt, who found that the

Web Site Policy did not adversely affect sellers with EA listings, since in the Realcomp
MLS, the Days on Market are lower for EA listings than for comparable ERTS listings.
(RPF 99 158-159).
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The Website Policy disadvantages brokers with Exclusive Agency or Limited Service
listings by reducing their effectiveness with consumers. (Murray, Tr. 245-248 (brokers
with Exclusive Agency listings will not be as effective at their marketing, will not get as
many leads, and will not be as competitive in getting listings.)).

Response to CCPF No. 873:
Mr. Murray did not look at days on market, and the only expert to look at days on market

and sales price was David Eisenstadt who found that the Web Site Policy did not reduce
the effectiveness with consumers. (RPF 9 157-158, 161). Additionally, the proposal
does not apply to limited service listings in light of Realcomp's Rule change as discussed
above. (RPF 7133, CX 626; Kage, Tr. 1045-1047).

Realcomp’s Website Policy would still disadvantage brokers with Exclusive Agency or
Limited Service listings even if Realcomp changed its policy to allow a feed to one of the
four key types of websites, such as Realtor.com, but maintained its policy regarding the
other websites. (Murray, Tr. 245-248).

Response to CCPF No. 874:

Mr. Murray did not look at days on market, and the only expert to look at days on market
and sales price was David Eisenstadt who found that the Web Site Policy did not reduce
the effectiveness with consumers. (RPF 99 157-158, 161). Additionally, the proposal
does not apply to limited service listings in light of Realcomp's Rule change as discussed
above. (RPF 133, CX 626; Kage, Tr. 1045-1047). See also the Response to CCPF ¢
899.

1. There Are No Alternative Means to MoveInMichigan.com and
ClickOnDetroit.com

Karen Kage admitted that there is no way for limited service brokers to circumvent the
Website Policy. (CX 36 (Kage, IHT at 60)).

Response to CCPF No. 875:
Exclusive Agency Listings can be listed in Realtor.com by listing the property in another

MLS that downloads those listings to Realtor.com, and the costs associated with doing
that are nominal. (RPF qY102-112). Additionally, the proposal does not apply to limited
service listings in light of Realcomp's Rule change as discussed above. (RPF {133, CX
626; Kage, Tr. 1045-1047).

Realcomp is the exclusive provider of real estate listing information to
ClickOnDetroit.com, so the only way to get a listing included on ClickOnDetroit.com is
through the Realcomp MLS. (Kage, Tr. 936-937; CX 36 (Kage, IHT at 48-49)).
Realcomp only includes Exclusive Right to Sell listings in the data it supplies to
ClickOnDetroit.com. (Kage, Tr. 936-937).
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Response to CCPF No. 876:
Respondent has no specific response.

MiRealSource does not send listings to MoveInMichigan.com, ClickOnDetroit.com, or
the Home Preview Channel. (CX 407 (Bratt, Dep. at 86-87)). Similarly, MiRealSource
does not send non-member listings (guest listings) to any public real estate websites,
including Broker Data Sharing websites. (CX 407 (Bratt, Dep. at 93-94)).

Response to CCPF No. 877:
Respondent has no specific response.

2. There Are No Practical Means to Put a Listing on the Realcomp IDX
Websites Apart From Realcomp’s IDX Feed

As Mr. Murray concluded, there is “no viable alternative” for brokers offering Exclusive
Agency or Limited Service listings to circumvent Realcomp’s Website Policy and place
their listings on the IDX websites of Realcomp members. (RX 154-A-065-066). Because
Realcomp has sole control over its IDX feed, the only theoretical way to replicate the
competitive advantage of Realcomp’s IDX feed would be to negotiate with all of
Realcomp’s members for access to post their listings on the other members” IDX
websites. (RX 154-A-065-066). The transaction costs of individually negotiating such
access to the Realcomp member IDX websites, however, would be cost prohibitive.

(RX 154-A-065-066).

Response to CCPF No. 878:

Exclusive Agency Listings can be listed in Realtor.com by listing the property in another
MLS that downloads those listings to Realtor.com, and the costs associated with doing
that are nominal. (RPF qY102-112). Additionally, the proposal does not apply to limited
service listings in light of Realcomp's Rule change as discussed above. (RPF 133, CX
626; Kage, Tr. 1045-1047).

For example, Greater Michigan Realty has not considered emailing his customers’
Exclusive Agency listings to all other Realcomp brokers, as a way to overcome the
Website Policy. (G. Moody, Tr. 850-852). The logistical challenges of such
arrangements “would be almost impossible.” (G. Moody, Tr. 852-853). Moreover, the
reason why IDX was created was so individual brokers “wouldn’t have to recreate the
wheel” to get their companies’ listings to show up on other brokers’ websites.

(G. Moody, Tr. 853).

Response to CCPF No. 879:
Respondent has no specific response.

When NAR first implemented its IDX policy, it acknowledged that “brokers have always
had the right to allow other brokers to advertise their listings on the Internet, the new
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NAR policy ensures more consistent and widespread access to this Internet marketing
option.” (CX 391-002). “To encourage uniform Internet listing opportunities for all
REALTORS, NAR’s Board of Directors made reciprocal Internet Data Display a
mandatory policy effective Jan. 1, 2002.” (CX 391-002).

Response to CCPF No. 880:
Respondent has no specific response.

3. Limited Service Brokers Can Obtain Access to Realtor.com, But Only
By Double Listing Their Properties

a. There Are Significant Costs for Brokers in Southeastern
Michigan to Double List Their Properties

Brokers offering Exclusive Agency or Limited Service listings have been able to get their
listings onto Realtor.com by double listing, entering their listings on another MLS that
does not have a Website Policy. (D. Moody, Tr. 537-538).

Response to CCPF No. 881:
Respondent has no specific response.

As discussed in findings 496-497, 896, 1021-1022, and 1067, there are “significant” costs
associated with double-listing. See also (D. Moody, Tr. 538-542; CX 443-001)
(testifying that the additional time and money to double-list a property is approximately
75 minutes over the life of such a listing); Mincy, Tr. 415-416 (estimating that double-
listing takes about an “hour or so” to input and update per listing over a six-month listing
period). As discussed by Mr. Murray, these costs are noteworthy because brokers are
cognizant of the fact that they need to be efficient and cost-conscious. (RX 154-A-059
(Costs associated with circumventing Website Policy to access Realtor.com is
“particularly troublesome’ because most brokers have a primary goal to boost
“productivity and efficiency”); CX 414 (Niersbach, Dep. at 21-22); CX 146-007).

Response to CCPF No. 882:
Respondent incorporates its Responses to CCPF 97 496-97, 896, 1021-1022 and 1067,

and states in summary: The costs associated with joining a by-pass MLS to have the
listings placed on Realtor.com are nominal (not significant as Complaint Counsel
contends) as are the "time costs," and some agents offering Exclusive Agency listings
charge customers additional fees to cover those costs. (RPF 4 109-113).

Brokers avoid participating in two or more MLS services “if they can help it” because it
“costs more and it’s complex. . ..” (Murray, Tr. 184; RX 154-A-031). As explained by
Mr. Sweeney on behalf of Realcomp at trial, the per-agent monthly costs of belonging to
two MLSs is a “significant cost only to be incurred if necessary,” and that the actual
“bigger cost [of double-listing] is the hassle of entering the listings in both systems.”
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(Sweeney, Tr. 1312, 1340). As Mr. Sweeney further explained, “It’s not just the double
entry, on the entry, it’s the maintenance, every time there’s a price change, you have to do
it in two systems, any time there’s any change whatsoever at least reported in the system,
you have to do it twice. Yes, that is a burden. An administrative burden.” (Sweeney, Tr.
1340; CX 40 (Elya, Dep. at 22-24 (admitting that listing on two MLSs entails double the
cost and double the work); See also CCPF 9 494-501).

Response to CCPF No. 883:

Respondent incorporates its responses to CCPF qY 494-501 and states in summary: The
costs associated with joining a by-pass MLS to have the listings placed on Realtor.com
are nominal (not significant as Complaint Counsel contends) as are the "time costs," and
some agents offering Exclusive Agency listings charge customers additional fees to cover
those costs. (RPF 99 109-113). Further, Mr. Sweeney acknowledged that the economic
cost is justified by the benefits his agency receives from belonging to more than one
MLS. (Sweeney, Tr. 1312). There is value associated with belonging to both
MiRealSource and Realcomp, and if it were perceived that there was no such value to
belonging to one or the other, the agency's salespeople would pressure the organization to
change its practices. (Sweeney, Tr. 1314).

In addition, brokers who post a listing onto Realtor.com through a second MLS will
appear on Realtor.com with a different MLS number than their Realcomp MLS number.
(Mincy, Tr. 412-414; illustrated in DX 2 and DX 3). If a buyer finds the listing on
Realtor.com, their broker may not know how to search for the listing on the Realcomp
MLS because the listing will have the MLS number of the second MLS, rather than a
Realcomp MLS number. (Mincy, Tr. 414-415).

Response to CCPF No. 884:
Respondent has no specific response.

The option of double listing in a second MLS is also problematic because it relies on an
assumption that the second MLS will not adopt the same Website Policy as Realcomp in
the future. (RX 154-A-057). This problem was experienced by Denise Moody, who had
to begin double-listing her Exclusive Agency and limited service listings on the Flint
MLS after the Ann Arbor MLS briefly stopped sending Exclusive Agency listings to
Realtor.com. (D. Moody, Tr. 557-558 (testifying that she continues to double-list on the
Flint MLS even after Ann Arbor resumed sending Exclusive Agency listings to
Realtor.com because she is “not sure if Ann Arbor is going to turn them off again.”).

Response to CCPF No. 885:
Agents offering Exclusive Agency listings actually place their listings on another MLS,

so that the listings are then placed on Realtor.com. (Mincy, Tr. 438, 442; D. Moody, Tr.
552-3; CX 422 (Aronson, Dep at 36); Kermath, Tr. 79)).
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b. No Broker in Southeastern Michigan Posts Listings Directly
Onto Realtor.com

A real estate broker who is a NAR member could — at least theoretically — post listings
directly onto Realtor.com under the terms of the Realtor.com Operating Agreement. (CX
412 (Goldberg, Dep. at 120, 122)). However, if the “MLS does not facilitate the
individual broker’s feed of listing data to Realtor.com, this second option may be more
theoretical than practical.” (RX 154-A-058).

Response to CCPF No. 886:
Respondent has no specific response.

There are no brokers from Southeastern Michigan — or anywhere in the State of
Michigan, for that matter, who send their listings directly to Realtor.com. (CX 411
(Dawley, Dep. at 22-23, 25)). In addition, no brokers offering limited services in any of
the other jurisdictions in which the Federal Trade Commission obtained consent orders
barring the MLS from enforcing similar Web Site Policies availed themselves of this
option, notwithstanding the testimony of the importance of marketing properties on
Realtor.com. (RX 154-A-058-059).

Response to CCPF No. 887:
Respondent has no specific response.

Realtor.com obtains listings mostly through a licensing arrangement with a data content
provider who is an MLS, and who then delivers the listing to Realtor.com. “In most
cases, the MLS is licensing the data and they’re also technically delivering the data to
[Realtor.com].” (CX 497 (Greenspan, Dep. at 54-55)).

Response to CCPF No. 888:
Respondent has no specific response.

Move, Inc. has had a few situations where an MLS has decided that they would prefer
individual brokers sign a licensing agreement directly with Realtor.com, however, the
MLS continues to be the data supplier. (CX 497 (Greenspan, Dep. at 55)). While the cost
of contracting with a vendor to submit listing information to Realtor.com has not been
quantified, it would entail some measure of cost to brokers offering Exclusive agency and
limited service listings — as compared to Realcomp submitting property listings to
Realtor.com for free. (RX 154-A-059).

Response to CCPF No. 889:
Respondent has no specific response.

4. Because of the Characteristics of the Market, Barring Exclusive
Agency Listings from MoveInMichigan and the Realcomp IDX

207



909.

910.

911.
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913.

The Search Function Policy puts any broker offering any listing agreement other than an
Exclusive Right to Sell at a significant disadvantage in the marketplace. (Murray, Tr.
190-191).

Response to CCPF No. 909:
See the Response to CCPF 4 908.

Realcomp’s Search Function Policy places Exclusive Agency listings and non-full service
listings at a disadvantage similar to that if they were excluded from Realcomp altogether.
(RX 154-A-032; Murray, Tr. 196-199 (“A Listing Broker whose properties were not
displayed on an MLS” ~ such as through a search default that resulted in their listings not
being viewed — “would be at a similar competitive disadvantage to those brokers whose
properties were not listed on the MLS.”)).

Response to CCPF No. 910:
See the Response to CCPF q 908.

1. Realcomp Data Show That Exclusive Agency Listings Were Viewed
and Emailed by Cooperating Brokers Far Less Than Were Exclusive
Right to Sell Listings

The term Exclusive Agency listings encompasses all non-ERTS listings referred to in Dr.
Williams’ reports and testimony, including Limited Service and MLS Entry Only
Listings. At trial, Dr. Williams used the term “EA” or “Exclusive Agency” listings
synonymously with “non-ERTS” listings. (D. Williams, Tr. 1093-1094).

Response to CCPF No. 911:
Respondent has no specific response.

Realcomp brokers testified that Limited Service and MLS Entry Only listings are
considered to be Exclusive Agency listings. (G. Moody, Tr. 853-856; Kermath, Tr. 719,
740 (referring to “Exclusive Agency” and “Limited Service” as one and the same type of
listing); Mincy, Tr. 407-408).

Response to CCPF No. 912:
Respondent has no specific response.

Realcomp’s own data show that Exclusive Agency listings are viewed less often by
brokers on the Realcomp MLS than are Exclusive Right to Sell listings. (CX 498-A-
036).

Response to CCPF No. 913:
Respondent has no specific response.
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Realcomp kept statistics for each listing within the Realcomp MLS showing the number
of times a Realcomp MLS user viewed the detailed report for that listing. (CX 228-006
(Response to Interrogatory No. 11)). Realcomp reported these statistics for each listing as
“RCO Agent Views.” (CX 228-006; See also RX 27-006, 007 (example of statistics for
listing); D. Moody, Tr. 531-532).

Response to CCPF No. 914:
Respondent has no specific response.

Between January 2004 and October 2006, the time period during which Realcomp
appears to have systematically tracked the viewing of listings by Realcomp member
brokers, Dr. Williams calculated that Exclusive Right to Sell listings were viewed, on
average, 5.1 times per day, compared to only 3.2 times per day for Exclusive Agency
listings. (CX 498-A-036-037; CX 517; CX 518).

Response to CCPF No. 915:
Respondent has no specific response.

Realcomp calculated that residential and condominium Exclusive Right to Sell listings
were viewed by Realcomp MLS users on average a total of 201 times per month. (CX
228-006-007). In contrast, Realcomp calculated that residential and condominium
Exclusive Agency listings were viewed by Realcomp MLS users on average a total of
only 94 times per month. (CX 228-006-007).

Response to CCPF No. 916:
Respondent has no specific response.

Realcomp also kept statistics for each listing within the Realcomp MLS showing the
number of times a listing was sent out via email by Realcomp MLS users, either as an
individual listing or part of a group of listings. (CX 228-006 (Response to Interrogatory
No. 11)). Realcomp reported these statistics for each listing as “Sent Via Email.” (CX
228-006; See also RX 27-006, 007 (example of statistics for listing); D. Moody, Tr. 531-
532).

Response to CCPF No. 917:
Respondent has no specific response.

Based on data from the Realcomp MLS, Dr. Williams calculated that in 2006, Exclusive
Right to Sell listings were sent via email from the Realcomp MLS an average of 6.9 times
per day on market, but Exclusive Agency listings were sent via email from the Realcomp
MLS an average of only 1.9 times per day on market. (CX 498-A-036; CX 519; CX
520).
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Response to CCPF No. 918:
Respondent has no specific response.

Realcomp calculated that residential and condominium Exclusive Right to Sell listings
were emailed by Realcomp MLS users on average a total of 286 times per month. (CX
228-006-007). In contrast, Realcomp calculated that residential and condominium
Exclusive Agency listings were emailed by Realcomp MLS users on average a total of
only 1 time per month. (CX 228-006-007).

Response to CCPF No. 919:
Respondent has no specific response.

In her experience as a broker, Ms. Moody has observed that her customers’ limited
service listings are viewed less often by other Realcomp members and emailed to
potential buyers less frequently than her customers’ Exclusive Right to Sell/Full Service
listings. (D. Moody, Tr. 531-533; RX 27-006-007).

Response to CCPF No. 920:
Respondent has no specific response.

The fact that Exclusive Agency listings are viewed by other brokers and e-mailed to
clients a fraction of the time as are Exclusive Right to Sell listings suggests to Mr. Murray
that the results are due to the default of the Realcomp Search Function Policy. (Murray,
Tr. 194). Mr. Murray has “never heard of this kind of decline by agents choosing saying
[sic] I’'m not going to look at that listing because it’s Exclusive Agency.” (Murray, Tr.
194). “And everything I’ve ever understood in my entire career is that cooperating
brokers want to see every single home that’s available on that MLS.” (Murray, Tr. 195-
196).

Response to CCPF No. 921:
Respondent has no specific response.

The fact that Exclusive Agency listings are viewed by brokers and e-mailed to clients a
fraction as often as Exclusive Right to Sell listings would “disadvantage” Listing Brokers
“in their ability to compete effectively and find buyers for their clients’ homes.” (RX
154-A-033).

Response to CCPF No. 922:
Respondent has no specific response.

2. Although Brokers Can Override the Search Default, Consistent

Broker Testimony Shows That Many Brokers Did Not Find Exclusive
Agency Listings Through Their MLS Searches
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924.

925.

926.

Even though a broker has the ability to change the default setting, the evidence shows that
many brokers actually do not. (CX 498-A-036). First, data from the Realcomp MLS
show that Exclusive Agency listings are not viewed by brokers on the Realcomp MLS as
often as Exclusive Right to Sell listings (which are included in the default search).

(CCPF 99 911-922). Second, broker testimony demonstrates that brokers often miss or
cannot find Exclusive Agency listings on the Realcomp MLS. (CCPF 9 931-936).

Response to CCPF No. 923:
The "evidence" needs to be viewed in the context of the old search screen (CX 159) and if

someone wanted to see all listings under the old search screen, he or she just had to click
one other button with the mouse. (Kage, Tr. 1039). It was also easy to change the search
default (see RPF ]128-132). In any event, Realcomp repealed its Search Function
Policy, as reflected in its Board's April 27, 2007 Minutes. (CX 626). The new search
screen is reflected in RX 160 (Kage, Tr. 1045-1047).

The fact that Realcomp makes no mention of the search default other than in orientation
for new Realcomp members may have an impact on brokers who are not technologically
savvy or only practice part-time. (Murray, Tr. 191-192).

Response to CCPF No. 924:
Agents with Exclusive Agency Listings have acknowledged they did not require any

special training to figure out how to override the search default. (D. Moody, Tr. 551; CX
526 (Groggins, Dep. at 43)).

Although Mr. Murray notes that the search default appears easy to change, he finds that
there is an appreciable risk that brokers would be unaware of an unwritten policy because
there is a lot of turnover in the real estate brokerage industry, including in Southeastern
Michigan. (RX 154-A-033). '

Response to CCPF No. 925:
Mr. Murray acknowledges that anyone who uses the Realcomp MLS must know how to
use a computer and be familiar with a mouse. (Murray, Tr. 79).

Mr. Murray explained that about half of the 1.3 million Realtors in the U.S. are part-time
practitioners, which means that a third or up to a half of Realtors may not remember to
click on the icon for “all listings™ to change the search default — it is “safe” to know that
the brokers know how to move a mouse, but it is uncertain whether they know about the
default and will remember to change it. (Murray, Tr. 192-193).

Response to CCPF No. 926:
When presented with the proposition that between one-third and one-half of real estate

agents lack computer skills necessary to search for EA listings on the Realcomp website,
Mr. Sweeney responded: "Well, that sounds like a pretty ludicrous statement on its face"
(Sweeney, Tr. 1337).
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930.
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The Board of Governors was made aware that at least one Realcomp member requested
that Realcomp change the Search Function Policy, stating that Realcomp members do not
realize that they are only seeing Exclusive Right to Sell Listings. (CX 35 (Kage, Dep. at
133-138); CX 250-002-003).

Response to CCPF No. 927:
Respondent has no specific response.

A Realcomp Governor, Mr. Nowak, even voted against the Search Function Policy
because he wanted the default to include all available listing types. (CX 415 (Nowak,
Dep. at 44-45)). :

Response to CCPF No. 928:
Respondent has no specific response.

Mr. Nowak testified that although it is a Realtor’s obligation to search all available
listings for their clients, only Exclusive Right to Sell listings are automatically shown
through Realcomp’s default search mechanism. (CX 415 (Nowak, Dep. at 45)).

Response to CCPF No. 929:
Respondent has no specific response.

According to Mr. Nowak, “Whether a Realtor is Exclusive Agency or not, they pay dues
and since this is a system that is searched by Realtors only, I think that indeed their
listings should just automatically show up, period, and if you don’t want them you should
take them out.” (CX 415 (Nowak, Dep. at 62-63)).

Response to CCPF No. 930:
Realcomp has recently changed its Rules to repeal the Search Function Policy and to

change the definition of ERTS, so that full services are no longer required with an ERTS
listing (RX 160). This change was adopted by Realcomp's board as reflected in its April
27, 2007 minutes. (CX 626). The new proposed website screen reflecting the change to
the Search Function Policy is exemplified in RX 160. (Kage, Tr. 1045-47). Realcomp's
counsel signed a Joint Stipulation Regarding Respondent's Search Function Policy that
has been (or will be) submitted to this Court.

Other brokers testified that they received complaints from customers saying that their
listings were not showing up on the Realcomp MLS. For example, in 2003, customers
called Mr. Hepp to complain that agents were telling them their listings were not on the
Realcomp MLS. (Hepp, Tr. 604-605).

Response to CCPF No. 931:
Respondent has no specific response.

218



932.

933.

934.

935.

936.

Ms. Groggins testified that when she was an associate broker for Yourlgloo, there were
Realcomp agents looking on the MLS for her customers’ listings and could not find them,
and this was because of Realcomp’s Search Function Policy. (CX 526 (Groggins, Dep. at
29-31)).

Response to CCPF No. 932
Respondent has no specific response.

Mr. Aronson received complaints from customers who were told by real estate agents that
their listings were not on the Realcomp MLS. (See, e.g., RX 67-006). For example, an
email from one of Yourlgloo’s customers reads, “I’ve called 2 separate real estate agents
just to see if they could locate my listing on the MLS. In both of their searches my listing
did not come up. The only way it was found was by entering the MLS number. Can you
tell me why this is happening??? What good is it to have it on the MLS if it doesn’t come
up in a search??” (RX 67-006; RX 73-001 (Complaint from customer reads: “not
pleased: says he can’t be seen on MLS.”); CX 422 (Aronson, Dep. at 75-76)).

Response to CCPF No. 933:
Respondent has no specific response.

Mr. Moody, one of the owners of Greater Michigan Realty, gets calls “weekly” from
customers with listings in Realcomp indicating they have been contacted by another
Realtor who claims that the customer’s listing can’t be found or “didn’t show up” on the
MLS system. (G. Moody, Tr. 821-823, 825-826; CX 443-002). In the Realcomp area,
this type of customer complaint is “one of the most significant challenges” that Greater
Michigan Realty faces. (G. Moody, Tr. 821-823, 825-826; CX 443-002). Mr. Moody
attributes this problem to Realcomp’s Search Function Policy, which allows competing
brokers to “specifically [target] our EA customers to list their property by searching the
MLS database for EA listings, calling our customers and telling them they cannot find
their listing in the MLS.” (G. Moody, Tr. 825-826; CX 443-002).

Response to CCPF No. 934:
Respondent has no specific response.

Mr. Kermath, the broker owner of AmeriSell Realty, testified that he receives complaints

from clients in the Realcomp service area “several times per week” that other Realtors
“can’t find the listing” on the MLS. (Kermath, Tr. 741).

Response to CCPF No. 935:
Respondent has no specific response.

Mr. Mincy testified that because of the Search Function Policy, he receives a half dozen
calls per week from Realcomp brokers, including Realcomp Governors, that did not find
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939.

940.

MichiganListing.com properties listed under Exclusive Agency contracts on the
Realcomp MLS. (Mincy, Tr. 401-402, 404-405).

Response to CCPF No. 936:
Respondent has no specific response.

3. The Data and Testimony is Consistent With Studies Showing That
Defaults Matter

The Realcomp data and broker testimony is consistent with studies showing that default
settings do matter to choices made by consumers, even when such default settings are
easy to change and consumers are aware of the choices. (CX 557-A-030-031).

Response to CCPF No. 937:
Respondent has no specific response.

In one study relied on by Dr. Williams, respondents were asked in three different ways
whether they would be organ donors. (CX 557-A-030-031). The first was an “opt-in”
condition, where participants were told that the default was not to be an organ donor and
they were given a choice to confirm or change that status. (CX 557-A-031). The second
was the “opt-out” condition, in which the default was to be a donor. (CX 557-A-031).
The third had no prior default. (CX 557-A-031). About 42% of the participants
consented to be donors when they had to “opt-in,” compared to 82% of donors that had to
“opt-out,” and 79% of participants for which there was no default. (CX 557-A-031).

Response to CCPF No. 938:
Respondent has no specific response.

In another study relied on by Dr. Williams, respondents were asked about whether they
wanted to be contacted about health surveys. (CX 557-A-030-031). When “Do NOT
notify me about more health surveys” was unchecked, 96.3% of the participants agreed to
be contacted about more health surveys compared to 69.2% when the box for the above
question was checked. (CX 557-A-031).

Response to CCPF No. 939:
Respondent has no specific response.

Another study relied on by Dr. Williams regarding 401(k) savings decisions of employees
of a Fortune 500 company in the health care and insurance industry found that 71% of
newly hired employees that participated in the 401(k) plan did not change the 3% default
contribution rate or the allocation of their savings into a money market fund. (CX 557-A-
031).

Response to CCPF No. 940:
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944.

Respondent has no specific response.
C. The Impact of Realcomp’s Policies on Limited Service Brokers

1. The Realcomp Policies Restrict the Ability of Limited Service Brokers
to Obtain Listings and Expand Their Businesses

The growth of Exclusive Agency listings has been slower than it would have been absent
Realcomp’s Website Policy and Search Function Policy. (CCPF 9 959-963, 968-969,
1000, 1004-1006, 1190-1199).

Response to CCPF No. 941:

Respondent incorporates its Responses to the referenced CCPF 9 and notes in summary
that the reduction in the percentage of non-ERTS listings in Realcomp attributable to the
Respondent's Policies was, at most, 1%, which is not significant. (RPF 9 148).

Realcomp limited service brokers have to disclose to potential clients that Exclusive
Agency listings receive less exposure on the Realcomp MLS and are not included on the
Approved Websites. (CCPF 99991, 1059-1067).

Response to CCPF No. 942:

The reference to limited service brokers is no longer applicable in light of Realcomp's
change to its rules, which deletes the Minimum Service Definition. (CX 626; Kage, Tr.
1046-1047). Additionally, with this disclosure, the clients have the choice of whether
they want additional exposure for a nominal additional amount, either by having the
listing entered into Realtor.com, or having an ERTS listing. (RPF q 114).

Limited service brokers have lost business because of this disclosure, because sellers
want their listings to be easily seen on the Realcomp MLS and included on the most
popular websites. (CCPF 9 873, 949, 953, 992, 1025-1028, 1046-1049).

Response to CCPF No. 943:
Any such loss of business is reasonably avoidable in light of the matter set forth in the

Response to CCPF §942. Additionally, agents offering Exclusive Agency listings are
thriving in Southeastern Michigan as set forth in RPF § 163-164. Finally, the reference to
limited service is inapplicable in light of Realcomp's change in its Minimum Service
Definition. (CX 626; Kage, Tr. 1046-1047).

Realcomp charges identical dues and fees to all its members for its basic services,
regardless of the listing type used with their clients. (CX 238-008).

Response to CCPF No. 944:
Respondent has no specific response.
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Although they pay the same Realcomp fees, members that offer Exclusive Agency,
Limited Service or MLS Entry Only Listings do not receive the full services that
Realcomp offers to its other members. (CX 415 (Nowak, Dep. at 43)).

Response to CCPF No. 945:

Complaint Counsel's reference to limited service and MLS Entry Only is inapplicable
under Realcomp's change to its Minimum Service Definition (CX 626; Kage Tr. 1046~
1047). Mr. Nowak testified that a person with an LS, EA, or MLS entry only listing is
getting, in his opinion, the full service from Realcomp (CX 415 (Nowak, Dep. 43)).

Under the Website Policy, the service provided by Realcomp “is severely degraded” for
Exclusive Agency listings by “really limit[ing]” the sellers’ listings “to not as much
exposure as they would like to have.” (CX 525 (Adams, Dep. at 78-79)). In fact,
customers expect their properties will be displayed on the public websites to which
Realcomp sends its listings. (CX 525 (Adams, Dep. at 80-81)).

Response to CCPF No. 946:
The Web Site Policy does not result in a "severely degraded" service and "really limiting

the sellers' listings, since agents are able to get their Exclusive Agency listings into the
MLS and Realtor.com. (RPF q 102-112).

Realcomp provides internet advertising for some, although not all, of its members’
listings at no additional costs. (CX 238-013).

Response to CCPF No. 947
Respondent has no specific response.

Brokers can search for property listings in the Realcomp MLS by several different
methods. (G. Moody, Tr. 856-858,; illustrated in DX 5). These include searches by MLS
number, address of the property, and map location, as well as saved searches, open houses
and tour searches, and listing history searches, in addition to the “Quick Search.”

(G. Moody, Tr. 858; illustrated in DX 5). Realcomp’s search default to Exclusive Right
to Sell/Full Service listings applies to all of these search methods. (G. Moody, Tr. 867-
868; illustrated in DX 5).

Response to CCPF No. 948:
Respondent has no specific response.

Listing Brokers using Exclusive Agency listings also would be “competitively
disadvantaged” by the Search Function Policy “in obtaining listing agreements with
potential clients looking to sell their homes once this policy was disclosed and sellers
learned that their property may not have the widest exposure possible through the MLS
because of the Search Function Policy.” (RX 154-A-034).
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Response to CCPF No. 949:

Realcomp has recently changed its Rules to repeal the Search Function Policy and to
change the definition of ERTS, so that full services no longer require an ERTS listing.
(RX 160). This change was adopted by Realcomp's board as reflected in its April 27,
2007 minutes. (CX 626). The new proposed website screen reflecting the change to the
Search Function Policy is exemplified in RX 160. (Kage, Tr. 1045-47).

The Search Function Policy is likely to hinder limited service brokers in particular from
being able to expand their business if they are new to the market and have not yet built up
a strong referral base of prior clients. (RX 154-A-034).

Response to CCPF No. 950:
Realcomp has recently changed its rules to repeal the Search Function Policy and to

change the definition of ERTS, so that full services are no longer required with an ERTS
listing (RX 160). This change was adopted by Realcomp's board as reflected in its April
27, 2007 minutes. (CX 626). The new proposed website screen reflecting the change to
the Search Function Policy is exemplified in RX 160. (Kage, Tr. 1045-47).

The discount brokers in Southeastern Michigan consistently testified that they have lost
business due to the Realcomp Policies, thereby restricting their growth potential. (CCPF
19 954-1068).

Response to CCPF No. 951:
Agents offering Exclusive Agency listings testified that their businesses are thriving in

Southeastern Michigan (RPF, § 163).

Absent the Realcomp rules concerning listing types, Help-U-Sell Central would not
provide under its MLS Entry Only listing agreement the additional five services needed to
qualify as an ERTS listing, (CX 525 (Adams, Dep. at 78); RX 18-001). Without the
need to offer those five services, Mr. Adams could direct more of his effort and time to
“selling additional homes and driving additional people to the model that I’m trying to
sell,” which would make his company more competitive. (CX 525 (Adams, Dep. at 81-
82, 89)).

Response to CCPF No. 952:
This is no longer applicable in light of Realcomp's recent Rule change, so that full
services are no longer required with an ERTS Listing. (CX 626).

Because he explains the impact of the Website Policy and the Search Function Policy to
potential customers of MichiganListing.com, Mr. Mincy has “lost a substantial amount of
business.” (Mincy, Tr. 425).

Response to CCPF No. 953:
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958.

Mr. Mincy has never measured or quantified the amount of business he claims to have
lost. (Mincy, Tr. 425-26). Additionally, Mr. Mincy's business grew by 30% in 2005-
2006 and was trending upward in 2007, and he expects it to keep growing throughout
Southeastern Michigan. (Mincy, Tr. 428-430).

2. The Realcomp Policies Caused Market Exit: Yourlgloo

Realcomp’s Website Policy and Search Function Policy caused Yourlgloo to exit the
market for real estate brokerage services in Southeastern Michigan. (CCPF 99 955-971).

Response to CCPF No. 954:
Yourlgloo.com left Michigan for more reasons than Realcomp's Policies, and it continues
to do a substantial referral business in Michigan. See RPF § 166 (e)(1)-(6).

Under the Yourlgloo business model, sellers can list their homes on the local MLS, post
their listings on the Yourlgloo website, and by listing on the MLS, their listings are
uploaded to various public websites such as Realtor.com and IDX. (CX 422 (Aronson,
Dep. at 5-6)). Yourlgloo uses Exclusive Agency contracts. (CX 422 (Aronson, Dep. at
30); CX 205-063 (example of Yourlgloo contract)). If the seller sells the property on his
own, the seller does not pay a commission. (CX 422 (Aronson, Dep. at 6); CX 205-063
(stating seller will pay 3 percent commission to cooperating broker but that no
commission is due if seller procures buyer)). If a cooperating broker bring a buyer, then
the seller will pay an offer of cooperation, generally between 2 and 3 percent of the sale
price. (CX 422 (Aronson, Dep. at 6)).

Response to CCPF No. 955:
Respondent has no specific response.

Yourlgloo works with several brokers throughout the country who act as subcontractors
to Yourlgloo. (CX 422 (Aronson, Dep. at 8-9)). Yourlgloo does not have any broker in
Michigan at this time. (CX 422 (Aronson, Dep. at 9)).

Response to CCPF No. 956:
Respondent has no specific response.

From 2001 to 2004, Yourlgloo had a company called Yourlgloo.com of Detroit, and
Anita Groggins was the broker for that company. (CX 422 (Aronson, Dep. at 9)).

Response to CCPF No. 957:
Respondent has no specific response.

In Michigan, Yourlgloo primarily served Oakland and Wayne counties, and it was
therefore a member of Realcomp from 2001 to 2004. (CX 422 (Aronson, Dep. at 14-

15)).
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Response to CCPF No. 958:
Respondent has no specific response.

Yourlgloo’s business in Michigan began in 2001, slightly increased in 2002, and toward
the tail end of 2003 dropped off significantly, and in 2004 was “almost gone.” (CX 422
(Aronson, Dep. at 28)). Yourlgloo’s drop-off in revenue in Michigan from 2003-2004
“was due to the fact that Realcomp prevented [the company] from performing [its]
business model.” (CX 422 (Aronson, Dep. at 28-29)).

Response to CCPF No. 959:
Yourlgloo's problems in Michigan are attributable to factors other than Realcomp as

reflected in RPF q 166(e)(1)-(6). Notably, Yourlgloo faced additional competition in
Michigan that "popped up" in 2003 or 2004, which it did not face when it first started in
Michigan in 2001, as there were fewer competitors at that point. (CX 422 (Aronson,
Dep. at 9-10)).

The impact of Realcomp’s Policies began in 2003. (CX 422 (Aronson, Dep. at 29)).
Because Yourlgloo used Exclusive Agency contracts, Realcomp “prevented those types
of agreements from uploading to public websites such as Realtor.com.” (CX 422
(Aronson, Dep. at 29, 102 (explaining that Exclusive Agency listings were barred from
Realtor.com, IDX, and MoveInMichigan.com)).

Response to CCPF No. 960:
Respondent has no specific response.

In addition, Realcomp’s search default meant that “a broker would have to know to
include these types of listings in their search; otherwise they would not be found.” (CX
422 (Aronson, Dep. at 29, 102-103)).

Response to CCPF No. 961:
Respondent has no specific response.

Yourlgloo’s customers complained that their listings were not included in Realtor.com
and other public real estate websites. (CX 422 (Aronson, Dep. at 38-39); (“By having
customers complain that they were not getting what they paid for,” Yourlgloo “found out
the hard way” that the Website Policy excluded its customers’ Exclusive Agency listings
from Realtor.com and other public websites.)).

Response to CCPF No. 962:
Respondent has no specific response.

Despite the work-around resulting in Yourlgloo’s listings getting through to Realtor.com,
in the end “many people decided not to list with [the company]” and its business in
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Michigan declined. (CX 422 (Aronson, Dep. at 39)). In addition, placing listings in a
second MLS did not help Yourlgloo with respect to Realcomp’s search default or getting
the listing to the Realcomp IDX sites. (CX 422 (Aronson, Dep. at 103)).

Response to CCPF No. 963:
Yourlgloo's problems in Michigan are attributable to factors other than Realcomp as

reflected in RPF 9§ 166(e)(1)-(6).

Mr. Aronson estimated that Yourlgloo had between 50 and 100 customer complaints
while it was doing business in Michigan. (CX 422 (Aronson, Dep. at 44-45)). The
complaints concerned (a) customers who were told that local brokers were not able to
find the customers’ listings in the MLS (because of the search default), (b) listings not
appearing on Realtor.com and other public websites, or both of these concerns. (CX 422
(Aronson, Dep. at 44-45, 104); RX 67-006).

Response to CCPF No. 964:
Respondent has no specific response.

The volume of complaints that Yourlgloo received from customers in Michigan was
much more than from any other state. (CX 422 (Aronson, Dep. at 105-106)).

Response to CCPF No. 965:
Respondent has no specific response.

To circumvent the Realcomp Website Policy, Yourlgloo started double listing its
properties on MiRealSource without charging any extra. (CX 422 (Aronson, Dep. at 34-
35)). After a time, however, MiRealSource excluded Exclusive Agency listings from
uploading to public sites. (CX 422 (Aronson, Dep. at 35)). Yourlgloo also started double
listing properties on the Down River MLS to bypass the Realcomp Website Policy, but
this cost additional time and money. (CX 422 (Aronson, Dep. at 36-37)).

Response to CCPF No. 966:
Respondent has no specific response.

Yourlgloo’s documents show that it placed listings on both MLSs “until we solve the
Realcomp problem.” (RX 70; CX 205-058, 062, 077; See also RX 69-001 (customer
order asking to be placed on “both realcomp and the other MLS listing in Michigan in
order to receive listing in Realtor.com.”); CX 422 (Aronson, Dep. at 68-70)).

Response to CCPF No. 967:
Respondent has no specific response.

During 2002 and early 2003, the Michigan market was one of the top two or three
markets for Yourlgloo. (CX 422 (Aronson, Dep. at 119). Yet, Yourlgloo exited that
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market wholly due to Realcomp’s Policies. (CX 422 (Aronson, Dep. at 119 (attributing
Yourlgloo’s exit “[o]ne hundred percent” to Realcomp’s rules)).

Response to CCPF No. 968:
Yourlgloo.com left Michigan for more reasons than Realcomp's Policies, and it continues
to do a substantial referral business in Michigan. See RPF 9 166 (e)(1)-(6).

Yourlgloo withdrew from Realcomp effective April 20, 2004. (CX 206; CX 422
(Aronson, Dep. at 111)). Yourlgloo dissolved Yourlgloo.com of Detroit, Inc. in 2004.
(CX 207; CX 422 (Aronson, Dep. at 111-112)).

Response to CCPF No. 969:
Respondent has no specific response.

If Realcomp were to get rid of its Search Function Policy, leaving in place its Website
Policy, Yourlgloo would still probably not reenter Michigan. (CX 422 (Aronson, Dep. at
41-43)).

Response to CCPF No. 970:
Respondent has no specific response.

Since Yourlgloo withdrew from Michigan due to Realcomp’s Policies, Yourlgloo refers
customers interested in listing a house in Michigan to other brokers who remain in
Michigan. (CX 422 (Aronson, Dep. at 92-93)). Yourlgloo receives a fee for these
referrals. (CX 422 (Aronson, Dep. at 95-96)). This referral relationship is very different
from the business model Yourlgloo used when it was competing in Michigan, under
which Yourlgloo was the brokerage responsible for the listing, paying the offer of
compensation, and adhering to MLS rules. (CX 422 (Aronson, Dep. at 96-97, 107-108)).
It is also more profitable for Yourlgloo to be competing directly in an area than simply
referring customers to other brokers. (CX 422 (Aronson, Dep. at 107)).

Response to CCPF No. 971:
There are other factors that caused or contributed to Yourlgloo's withdrawal from the
State of Michigan, as reflected in RPF 9 166(e)(1)-(6).

3. The Realcomp Policies Deterred Entry: BuySelf Realty

Realcomp’s Website Policy and Search Function Policy deterred BuySelf Realty from
entering the market for real estate brokerage services in Oakland, Livingston, Wayne and
Macomb counties. (CCPF 9 973-1006).

Response to CCPF No. 972:
Respondent incorporates its Responses to CCPF 9 973-1006; and notes specifically that

Mr. Hepp is still doing business in the Michigan market through referrals, but elected not
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978.

to join the direct listing business in Michigan. Mr. Hepp testified that Southeastern
Michigan is a difficult market. (Hepp, Tr. 700).

Mr. Hepp makes the high level business decisions for BuySelf Realty. (Hepp, Tr. 585).

Response to CCPF No. 973:
Respondent has no specific response.

BuySelf Realty only represents sellers and handles the listing side of the real estate
business. (Hepp, Tr. 585).

Response to CCPF No. 974:
Respondent has no specific response.

BuySelf Realty offers two types of services to consumers: (1) direct listing business,
where BuySelf Realty is the main contact with the seller from the beginning to the end of
the sales process, including inputting the listing into the local MLS; (2) referral business,
where BuySelf Realty is not licensed, they seek referral brokers to work with sellers in
specific geographic areas. (Hepp, Tr. 586).

Response to CCPF No. 975:
Respondent has no specific response.

a. Direct Listing and Referral Business

Realcomp’s Website Policy and Search Function Policy were significant factors causing
BuySelf Realty not to enter the market for real estate brokerage services in Oakland,
Livingston, Wayne, and Macomb counties. (CCPF 91 977-1006).

Response to CCPF No. 976:

Respondent incorporates its Responses to CCPF 9§ 977-1006, and notes specifically that
BuySelfRealty's business has grown 10% to 35% since 2004 in Southeastern Michigan.
(Hepp, Tr. 699).

Under the direct listing business, BuySelf Realty offers its customers a MLS listing,
listing on Realtor.com and IDX websites appropriate to the MLS, the state forms required
to sell a property, signage and answers to questions. (Hepp, Tr. 587).

Response to CCPF No. 977:
Respondent has no specific response.

Prior to deciding whether to enter a local market for the direct listing business, Mr. Hepp
does some due diligence and requests the MLS rules to see if the BuySelf Realty business
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Respondent has no specific response.

Mr. Hepp only received complaints like these in the Realcomp area. (Hepp, Tr. 634).

Response to CCPF No. 990:
Mr. Hepp testified that he has never received credit card chargebacks in other areas, not

that he has never received any other complaints in other areas. (Hepp, Tr. 634).

After dealing with customer complaints in the Realcomp area, Mr. Hepp created a special
process where he went out of his way to let potential customers know that they wouldn’t
have their listings on Realtor.com or the IDX websites. (Hepp, Tr. 606). Mr. Hepp
testified that because of Realcomp’s rules he has to tell potential customers when they ask
that they will not have their listing on MoveInMichigan.com or Realtor.com. (Hepp, Tr.
649-650).

Response to CCPF No. 991:
Mr. Hepp testified that he was a member of the Ann Arbor MLS, which has a data

sharing agreement with Realcomp, and that he could have his listings posted on
Realtor.com by double-listing. (Hepp, Tr. 680, 702-703).

Notifying customers that their listings would not be on MoveInMichigan.com,
Realtor.com or IDX websites hurt sales and BuySelf Realty lost business because of the
customer complaints. (Hepp, Tr. 606-607, 650).

Response to CCPF No. 992:
BuySelf Realty's Exclusive Agency business in Southeastern Michigan has grown

between 10-35% since 2004. (Hepp, Tr. 699).

Mr. Hepp knew there was a demand for flat-fee services because in the Realcomp area, he
received lots of submissions with interest from potential customers. (Hepp, Tr. 609-610).

Response to CCPF No. 993:
Respondent has no specific response.

In response to the difficulty in locating referred brokers, Mr. Hepp later considered
entering the Realcomp market for his direct listing business, and requested the Realcomp
rules and began to speak with as many flat-fee brokers in the area as possible, to
determine if it would be a good business decision to enter the direct listing business in
Realcomp. (Hepp, Tr. 609-610).

Response to CCPF No. 994:
Mr. Hepp also investigated joining Realcomp because of the demand for his services.

(Hepp, Tr. 609-610). As for his research of the Realcomp MLS, Mr. Hepp could only
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specifically remember speaking with Jeff Kermath for insight on Realcomp, and only
testified to reviewing material on Mr. Kermath's website to figure out the Realcomp
MLS. (Hepp, Tr. 623-24).

During this “due diligence” Mr. Hepp spoke with Jeff Kermath and received information
about the Realcomp rules from Mr. Kermath’s website. (Hepp, Tr. 611-612).

Response to CCPF No. 995:
Respondent has no specific response.

Mr. Kermath’s website stated: “Realcomp does not allow these listings to export to
Realtor.com. In order for us to get your home Realtor.com we must input you into
another board which does not discriminate.” (RX 42-001). Mr. Hepp testified that this
affected his decision not to enter the direct listing business in the Realcomp area because
customers want their listings on Realtor.com. (Hepp, Tr. 613).

Response to CCPF No. 996:
Respondent has no specific response.

Mr. Hepp charges an additional fee to sellers that want their listing in more than one MLS
because there is additional work to input and maintain a listing in two separate databases,
and that the respective MLS rules have to be monitored closely so that there are no
violations. (Hepp, Tr. 614-615).

Response to CCPF No. 997:
Respondent has no specific response.

Mr. Kermath’s website further stated: “Realcomp further discriminates as to how agents
search for and find your listing.” (RX 42-001; Hepp, Tr. 616). Mr. Hepp testified that
this affected his decision not to enter the direct listing business in the Realcomp area
because he “knew from talking to referral brokers that we had sent business to in this area
that this was a big problem. . . .” (Hepp, Tr. 617).

Response to CCPF No. 998:
Respondent has no specific response.

In his experience working for buyers, buyers don’t care what the listing type is and want
to see all of the available listings that meet their criteria. (Hepp, Tr. 627).

Response to CCPF No. 999:
Respondent has no specific response.
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Mr. Hepp testified that customer comp